Legislature

The U.S. Constitution divides the power for makiags between the federal government and the
state government¥he U.S. Congreds made up of a legislature of two houses:

the U.S. Senatél00 members, two from each state) #mel U.S. House of Representatiyé35
members, each state represented according tozefsits population). Based on powers listed in
the U.S. Constitution, Congress has the power $s federal laws that are binding on the citizens
of every state.

All states have the power to pass laws that apftlyimvtheir boundaries.

The lawmaking authority of Congress is exercisegégsing laws that are calléztieral statutes
When Congress passes a federal statute, it affgety citizen of every state. Federal statutes deal
with issues that have a national impact, such asr@mmental quality, national defense, labor
relations, veterans’ affairs, public health, cights, economic development, postal services, and
federal taxes.

The states’ lawmaking powers are vested in thgislatures, which pass laws callgdte statutes
Except for Nebraska, every state has a two-hougsldture. In most states the legislature meets
on an annual basis; in a few states, the legigatureet every two years. States pass laws with
statewide impact in such areas as traffic, statestdincluding how they will be spent), marriage
and divorce, and the powers and duties of statergovent officials.

Sometimes Congress passes laws that conflict wite daws. Unless it can be shown that
Congress is legislating in an area the Constitutielegated to the states, the courts will usually
settle the disagreement by following the federal aat the state law. An example occurred in the
1960s when Congress passed laws making racial gsggme illegal in public accommodations
such as restaurants and hotels. This law conflicigd some state laws that required separate
accommodations for blacks and whites. The coufesrthe state laws invalid based on Article VI
of the Constitutionthe supremacy clausevhich states that “Constitution and the Laws lof t
United States ... shall be the supreme law of thd.fan

In addition to the U.S. Congress and state legisdat there are local legislative or lawmaking
bodies in cities, towns, and counties. These maygdied county or city councils, boards of
aldermen, local boards of education, or other narhesal governments pass laws known as
ordinancesor regulations Examples of legislative issues that concern lgoalernments include
zoning, parking, schools, and regulation of loaadibhess. These laws apply only to a county, city,
or town. The local lawmaking body has been gives plower by the state.

Legislatures and city councils try to respond te teeds of the citizens they represent by
introducing legislation, usually in the form bflls. Legislatures use bills to enact new laws or
amend or repeal old laws. Ideas for bills can cdroen many different sources, including the
legislators, the executive branch, individual @tig, and citizens’ groups. The courts also
sometimes identify problems that legislatures neeaddresslf a bill is passed by the legislature
and not vetoed by the executive, it becomes a law

After a bill becomes a law, the people who livahe area governed by the legislature must obey
it. Sometimes the language of a law is open to nthifigring interpretations. Citizens sometimes
have difficulty figuring out what exact behavioraowed or prohibited by a law. Disputes over
what is meant by the language in a new law fredyeartid up in court. A judge who interprets
what the legislature meant is determiniegislative intent



EXERCISE:

Decide whether each of the following laws is fetlestate, and/or local. Try to give other
examples of federal, state, and local laws.

a. “No parking on the east side of Main Street betw4®® P.M. and 6:00 P.M.”
b. “All persons between the ages of 6 and 16 mushdtsehool?”

c. “Whoever enters a bank for purposes of taking bgdmr violence the property or money
in custody of such bank shall be fined not mora 85,000 or imprisoned not more than
20 years or both?”

d. “In order to sell any product on a public stregbgetseller must first apply for and receive a
vendor’s permit?”

e. “No employer of more than 15 persons may discrit@nan the basis of race, color,
religion, sex, or national origin?”

f. “All persons traveling on interstate airline carne are subject to search before entering the
airplane departure area?”



LAWMAKING
Ours is a government of laws, not men. — John AdaRTd

Constitutions

To understand lawmaking, it is necessary to firstaustand the U.S. Constitution, because
this is the highest law of the land. Drafted ove0 3ears ago, this remarkable document is the
longest-lasting written constitution in the worldt. sets forth the basic framework of our
government. It also lists the government’s powdrs, limits on those powers, and the people’s
freedoms that cannot be taken away by the goverimen

Perhaps nothing is more important in the Constitutihan the division of lawmaking power
among the three branches of government: the exec(thie president and federal agencies), the
legislative (Congress), and the judiciary (the t®urThis division is known as the separation of
powers. The executive branch is a lawmaker whéssites rules and executive orders that often
have the force of law. The legislative branch usegnaking power when it passes laws (also
called statutes). The judicial branch establista@gs|through its rulings, which may interpret a
provision of the Constitution, a statute, or a ligkued by an executive agency.

The three branches operate independently, but leashhe power to restrain other branches in a
system of checks and balances. The system wasnedésigp prevent any one branch from
becoming too powerful and abusing its power. Exa&ampbdf checks and balances include
congressional investigations of actions by the idezd or other executive officials (as in the
Watergate and Iran-Contra affairs), or the prosenuin court of members of Congress or the
executive branch for violating the law. Another ckés that the president can veto laws passed by
Congress.

Perhaps the most visible and important check of lmmaach on another is the courts’ power of
judicial review.

This power enables a court to declare void anypassed by Congress or a state legislature that
conflicts with the nation’s highest law, the Condion. For example, Congress might pass a law
allowing no criticism of itself in any newspapedrchallenged in court, this law would be declared
invalid and unconstitutional because it violates freedom of press guaranteed in the First
Amendment to the Constitution.

Integral to the Constitution is the principle ahlted government. Just as it restricts the power of
the branches, the Constitution also reflects tlea\that the federal government as a whole should
be limited by the power of the states. This divisaf power between the states and the federal
government is known as federalism. The federal pswemake laws are listed in the Constitution
and the remaining powers are reserved for thessta® a result, most of our civil and criminal
laws are passed by state legislatures or countgitgr councils. Consequently, many legal
differences exist among the states. For exampl&- ear-old can obtain a license to drive a car
in some states but not in others.

The principle of limited government is also reflttin the part of the Constitution known as the
Bill of Rights. This consists of the first ten andements added to the Constitution shortly after it
was written. The states insisted upon the listihgpecific rights of individuals that could not be
infringed upon by the federal government. Protecthuch rights, the amendments prevent the
government from establishing a religion, conduci@mgunreasonable search, or punishing people
in a cruel and unusual manner. Courts have decldgdhe Bill of Rights restricts state and local
governments as well as the federal government.



Every state has a constitution or charter and mefstat many of the principles of the
federal Constitution. All have different branchel government and follow the principles of
separation of powers, checks and balances, andigldeview. Some state constitutions provide
greater protection of rights than the federal Gtutstn. Our system of federalism allows states to
do this if they wish. For example, some states hegeal rights amendments in their state
constitutions guaranteeing women greater rights ttheey enjoy under the U.S. Constitution,
which does not have such an amendment.

The U.S. Constitution and most state constitutiares difficult to change. This is because they
reflect a higher law that should not be subjectctmnge without a lot of careful thought,
discussion, and debate. The idea was to make thesgments as permanent as possible. The
Constitution sets forth two methods that can belusechange it. The proposed amendment must
be approved either by two-thirds of both house€ohgress or at a convention called by two-
thirds of the states. In either case, it must thematified by three-fourths of the states. Thotlg
method is time consuming, 26 amendments have bddedato the Constitution since it was
adopted. These often reflect the changing viewpaoifitthe people and their representatives over
time.

People have attempted to change the Constitutiorafaumber of reasons. One of the most
common has been to extend rights that were noinatlyg written into the Constitution. For
example, voting rights have been extended throagiows amendments to minorities, women, and
persons aged 18 to 20. At the time of the origibahstitution, most states only allowed white
males who owned property to vote. An example oé@ently proposed amendment that was not
adopted is the Equal Rights Amendment, which attecthfp revise the wording of the Fourteenth
Amendment to specifically include a person’s sexaastegory to be protected. After Congress
passed this proposed amendment, it was not rabfetie required number of states.

PROBLEMS

Examine each of the following situations and attetopdetermine whether the case involves the
principles of separation of powers, checks andrzas,judicial review, and/or federalism.

a. A state passes a law requiring a prayer abggmning of each day in all public schools. The
courts rule that the law violates the First Amendtiseestablishment of religion clause.

b. An official in the U.S. Department of HousingdaUrban Development is accused of receiving
kickbacks of money for making contracts with certprivate corporations. She is required to
testify before a congressional committee aboutahtis prosecuted in court.

c. The U.S. Congress passes a law that restmigisrts of all handguns from other countries. The
legislature in one state allows the sale of handgaranyone over age 18.

d. Because a prison is very old and overcrowdexiate court orders the state legislature to spend
$10 million on a new prison.

EXERCISE



Your home town has established a lovely park ircitye The city council wishes to preserve some
elements of nature, undisturbed by city noisefitrgpollution, and crowding. It is a place where
citizens can go and find grass, trees, flowers, quiggt. In addition, there are playgrounds and
picnic areas. The city council enacts a law requarithat at all the entrances to the park the
following sign is to be posted: NO VEHICLES IN TRERK.

PROBLEM :

The law seems clear but some disputes, have arisanits interpretation. Interpret the law in the
following cases, keeping in mind what the law s@ke letter of the law) as well as the legislative
intent. Examine the following situations and decideether or not the vehicle described in each

case should be allowed in the park Write down #asons for your choices.

a. John Smith lives on one side of town and workshenother. He will save ten minutes it he

drives through the park.

b. There are many trash barrels in the park for litter keep the park clean. The sanitation

department wants to drive a truck in to collect trash.

c. Two police cars are chasing a suspected bank robdbene police car cuts through the park, it

can get in front of the suspect’s car and trapatvzeen the patrol cars.

d. An ambulance is racing to the hospital with a dypagient. The shortest route is through the

park.
e.Some of the children who visit the park want te tideir bicycles there.
f. Mrs. Thomas wants to take her baby to the parkstraller.

g. A monument is being erected to the town’s citizéms died in the Vietnam War. A tank,

donated by the government, is to be placed bes&lenbnument



Courts

Law in the United States is also made by courtss $istem of law, which originated in England
and gives courts lawmaking power, is caltesnmon lawIn this system, court decisions establish
legal principles and rules of law.

There are two types of courts in the United Stdted:and appeals.

Trial courts listen to testimony, consider evidence, and dedlue facts in disputed
situations. Some trials have a jury, a group ofr@ citizens whose job is to decide the facts of
the case. Once a trial court has made a decisieripsing party may be able to appeal the decision
to an appellate (appeals) court.

In anappeals courtone party presents arguments asking the cowtaage the decision
of the trial court. The other party presents arguseupporting the decision of the trial court.
There are no juries or witnesses and no evidenpeegented. Only lawyers usually appear before
judges (who often sit in three-judge courts) to enldgal arguments. Not all cases that were lost at
a trial can be appealed. Usually an appeal is plessnly when there is a claim that the trial court
has committed aerror of law. An error of law occurs when the judge makes aakesas to the
law applicable in the case (e.g., gives the wrarggructions to the jury or permits evidence that
should not have been allowed). Many errors ina e considered minor as long as they do not
affect the outcome of the trial. In cases involvinmor errors, the trial court decision will not be
reversed.

When an appeals court decides a case, it will iasudten opinionor ruling. This opinion
sets gorecedentor similar cases in the future. All lower countsthe place where the decision was
made must follow the precedent set in the opinidns is what is meant by courts making law’
However, a higher court or a court in another asradisagree with this precedent.

Cases in appellate courts are usually heard by thareone judge. Typically, thrg¢edges
(orjustices as appellate judges are sometimes called) dsaiclke cases. Occasionally there are as
many as nine, the usual number of justices who &edrdecide all cases before the U.S. Supreme
Court.

When all the judges cannot agree on a decision, dwmorewritten opinionsmay be
issued in the same case. The judges vote and tjugitym@apinion states the decision of the court.
The judges disagreeing with the majority may issuseparate document calleddessenting
opinion, which states the reasons for the disagreemesbrtre instances, judges agreeing with the
majority, but for different reasons, may write@curring opinion

Dissenting opinions are very important becauser tlegisoning may become the basis of
future majority opinions as society and the vieWwgidges on appellate courts change.



REVIEW QUESTIONS

What specific power do courts have in common launtoes?

What are the two principal types of courts in thételd States?

How do trial courts deal with the cases?

Who presents arguments in appellate courts angtat reason?
What can serve as ground for appeal?

Explain the ternerror of law?

How do trial courts decide cases and how do appesitaurts do that?

How many justices usually sit in appellate courts?
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What is the usual number of justices in the Supr€mart of the United States?
10. What happens when judges cannot agree on a dezision

11. What is a dissenting and what a concurring dectsion

CASE 1: Taking a Coat by Mistake

Peter Jannings was having his usual 10 o’clockeeoiifi his favorite café last Tuesday. He has just
been to his bank where he withdrew his last wealarys with a 26% raise. It gave him great pleasare
count the money and while doing so, he forgot ablmeitime. On his way out, being in a hurry sineenas
already late for an appointment, he took the cmahfa hanger, put it on and jumped into the fagt.t

When he wanted to pay for the
ride, he realized that the coat was not his bukddoexactly the same. Having checked it thoroughéy,
found two hidden inside pockets and in them thneedies of $ 10,000 each in brand new hundred-Dollar
bills. The taxi driver saw the money and obserfeximan’s feverish behavior, so when his guesttheft
car, the cabby immediately informed the police... tePdannings was arrested half an hour later in
front of a locker set at a Brooklin subway statidmile trying to squeeze the coat into one of trekéos. He
is now awaiting trial as the prime suspect fortthak robbery that took place last Tuesday in thig same
bank where he picked up his salary. On the afterraddis arrest, he was recognized by two bankslat
the line-up.

CASE 2: Bad Neighbors

Sally and Ringo, both slightly over 20, got marrgtretly in d.ucky Horse-Shoe Drive in Chapel
in Nevada. They had some money they have savedtfieinlast three-week job and they intended to try
their luck in Las Vegas. When they woke up two diaysr in a cheap Vegas hotel, they were richesiky
thousand Dollars they won playing Black Jack. Thegk a bus to Bakersfield, California. There, they
rented a small house and bought a used Chevy. dtheras extremely noisy and very soon they had their
first arguments with the neighborhood. After twontits, the situation became quite hostile, and thng
couple even received several serious threats. st LAriday morning, the inevitable
happened: the waste bin behind the car explodedgah caught fire and was now full ablaze. Rings wa
just on his way to get the newspapers and saw hdggpened. He ran to the car because there was some
money and some important documents in the car libatvanted to save. He caught fire himself; he



managed to put it out but was badly burnt on hisdsaarms, face and chest. Most of the neighbore we
watching the incident through their windows, bubody came to help; they didn't even call 911. Now
Sally and Ringo are looking for a good lawyer beseatihey want to sue the neighbors for material dema
and bodily injuries.

Steps in a Trial

Any trial in criminal or civil cases in the Unité&tates will be conducted according to the
following pattern:

1. Opening Statement by Plaintiff or Prosecutor Plaintiff's attorney (in civil cases) or the
prosecutor (in criminal cases) explains tofttiner of fact the evidence to be presented as proof
of theallegations(unproven statementm the complaint or indictment.

2. Opening Statement by DefenseDefendant’s attorney explairevidenceto be presented to
deny the allegations made by the plaintiff or pooger.

3. Direct Examination by Plaintiff or Prosecutor Eachwitness for the plaintiff or prosecutios
guestioned. Other evidence (e.g., documents, pysmidence) in favor of the plaintiff or
prosecution is presented.

4. Cross-Examination by Defense The defense has the opportunity to question eathess.
Questioning is designed to break down the stortoatiscredit the witness in the eyes of the

jury.

5. Motions - If the prosecution’s or plaintiff's basic casashnot been established from the
evidence introduced, the judge can end the cagganting the defendantimotion to dismiss
(in civil cases) or by enteringdirected verdic{(in criminal cases).

6. Direct Examination by Defense Each defense witness is questioned.

7. Cross-Examination by Plaintiff Each defense witness is cross-examined.

8. Closing Statement by Plaintiff Prosecutor or plaintiff's attorney reviews dflet evidence
presented (noting uncontradicted facts), states thewevidence has satisfied the elements of

the charge, and asks fofiading of guilty(in criminal cases) dor the plaintiff(in civil cases).

9. Closing Statement by Defensé&ame as closing statement by prosecution/plaiftifé defense
asks for dinding of not guilty(in criminal cases) dor the defendantin civil cases).

10. Rebuttal Argument- Prosecutor or plaintiff has the right to makediidnal closing
arguments.

11.Jury Instructions - Judge instructs jury as to the law that applieghécase.

12. Verdict - In most states, ananimous decisiors required one way or the other. If the jury
cannot reach a unanimous decision, it is said t@Heng jury and the case may be tried again.






US Government Agencies

Many of the laws that affect you are made by gowemt agencies. Once Congress or a state
legislature passes a law, it often authorizes amiradtrative agency to develop regulations (rules)
implementing the law. These regulations influenlceosat every aspect of our daily lives and are,
in effect, laws. For example, Congress passed adquiring safe working conditions in places of
employment. To implement the law, Congress estadisthe Occupational Safety and Health
Administration (OSHA). This agency has the powedé&velop regulations governing safety and
health standards for places of employment.
OSHA regulations fill many volumes and cover suptcifics as fire exits, employee clothing, and
the height of guardrails in factories. Other fetlagencies make regulations in a similar manner.
For example, the Internal Revenue Service (IRS)eissegulations and enforces federal tax laws.
The Federal Trade Commission (FTC) issues reguiatibat, among other things, control certain
advertising across the nation.

State and local governments also have agenciesitplment the laws passed by legislatures and
other government bodies. For example, city zonimgmissions have the power to decide where
different types of buildings, such as factoriegnleg, or office buildings, can be built. Many states
have Alcoholic Beverage Control (ABC) boards, whiotake rules regarding the sale and
consumption of alcoholic beverages in restauraigspr stores, nightclubs, and other public
places. In addition to their regulatory (lawmakirigiction, agencies also administer government
programs and provide many services.

QUESTIONS

1. Who sets up agencies?

2. How and on what level do agencies operate?

3. Do agencies have any other except administratideegulatory roles?

4. Are there any parallels between the agencies itthied States and certain bodies in the
Republic of Croatia?

5. How can agencies influence people's everyday life?

6. What agencies do you think could or should be éistedd in Croatia?



PROBLEM

You have been appointed to the Alcoholic Beveragatf®l board in your area. The law allows

only people over the age of 2| to consume alcoliblldénves it up to local ABC boards to grant or

refuse liquor licenses and to issue rules that laawd restaurants must follow when selling

alcoholic beverages. The board will draft some psagl rules and then conduct a public hearing to

obtain citizen input before revising and puttingpieffect the final rules.

a.

Identify the issues you think are most important filee board to address in the rules

relating to bars and restaurants.

Using the Guidelines for Drafting Laws on page daft a rule to address each of the

issues you identified.

Conduct a public hearing on the proposed rules lichkvthe following people testify,
answer questions from board members, and hearetetions of the members to their
concerns:

1. A representative of an organization that is amgycerned about drunk driving by people
leaving bars and restaurants.

2. The president of the local restaurant assodciatrtbo is representing the interests and
concerns of restaurant and bar owners.

3. The chairperson of a group in a neighborhoodrgvbars and restaurants are located and
where residents are worried about noise, vandajsmking, and other problems relating to

the sale of alcohol.

Based on the issues discussed at the hearingftrédraules. Do the redrafted rules satisfy
the Guidelines for Drafting Laws? Do they satisfg toncerns of the people who testified

at the public hearing?






