UK LEGAL PROVISIONS

Chapter 1 Human Rights
Part 1 Legal Framework
Section 1 Overview

There is no written constitution or comprehensive Bill of Rights; Britain's constitution is to be
found partly in conventions and customs and partly in statute. The Act known as the Bill of Rights
1689 deals with the exercise of the royal prerogative and succession to the Crown.
The British legal system provides some remedies to deal with human rights abuses. For instance,
the remedy of ‘habeas corpus' secures the individual's right to freedom from any unlawful or
arbitrary detention. Parliament, however, has power to enact any law and change any previous
law. There is no fundamental distinction between 'public law' and 'private law'. Any person can
take proceedings against the Government or a local government authority to protect his or her
legal rights and to obtain a remedy for any injury suffered. Britain has not generally codified its
law and courts adopt a relatively strict and literal approach to the interpretation of statutes. The
ratification of a treaty or international convention does not make it automatically part of the
domestic law. Where necessary, the Government amends domestic law to bring it in line with the
convention. Because of Britain's membership of the European Community, Community law is part
of British law and takes precedence in the event of conflict between the two.

Part 2 International Human Rights
Section 2 International Arrangements

Since the Universal Declaration of Human Rights is not a legally binding document, the UN
General Assembly adopted, in 1966, the '‘International Covenant on Economic, Social and
Political Rights' and the 'International Covenant on Civil and political Rights'. Britain ratified both
covenants in 1976.

Britain is bound by the Council of Europe's 1953 'European Convention for the Protection of
Human Rights and Fundamental Freedoms'. The Convention allows individual petitions against
governments to the European Commission on Human Rights, if all possible domestic remedies
have been exhausted. Since 1966 Britain has accepted the right of individual petition under the
Convention and the compulsory jurisdiction of the European Court of Human Rights. The
outcome of some cases has led to changes in British law to improve human rights, for example
the abolition of corporal punishment in state schools and improved rights for prisoners.Britain is
not a party to the Convention's Fourth Protocol (Freedom of Movement) because of inconsistency
with some aspects of the United Kingdom immigration control system nor the Sixth Protocol
(abolition of the death penalty).

Part 3 General Provisions
Section 3 Human Dignity

All human beings are born free and equal in dignity and rights, endowed with reason and
conscience, and should act towards one another in a spirit of brotherhood.

Section 4 Equality



Everyone is equally entitled to all rights and freedoms without distinction of any kind, such as
race, color, sex, language, religion, political or other opinion, national or social origin, property,
birth, or other status.

(1) Sex Discrimination: It is unlawful to treat one person less favorably than another on
grounds of sex when offering employment. This also applies to education courses and the
provision to the public of housing, goods, facilities and services such as insurance.
Advertisements indicating an intention to discriminate in this way are also illegal.

(2) Equal Pay: Women employed by the same employer can claim the same pay as men
for work of equal value. This right also applies to work which is the same or broadly similar or
work which is judged equal by a job evaluation scheme. The same rights apply to men.

(3) European Community Legislation: States are obliged to eliminate discrimination in
state social security schemes providing protection against sickness, unemployment, invalidity, old
age, accidents at work or occupational diseases.

(4) Racial Equality: It is unlawful to treat one person less favorably than another on
grounds of race, color, nationality or ethnic or national origins. This applies to employment
(including training), education, and the provision to the public of housing, goods, facilities and
services, and premises. Discriminatory advertisements are also unlawful.

Part 4 Integrity
Section 5 Personal Integrity
Everyone has the right to life, Liberty, and the security of person.

(1) Taking of Life: The mandatory penalty for murder is imprisonment for life. Anyone sent
to prison for murder is liable to be detained for the rest of his or her life but may be released on
license.

(2) Control of Firearms: There is strict licensing and control over the sale of firearms and
their possession. Private ownership of highly dangerous weapons is banned.

(3) Victims of violent crime, including foreign nationals, may apply for compensation
under the Criminal Injuries Compensation Scheme. In 1990 the Government published its
Victims' Charter setting out for the first time the rights and expectations of victims of violent and
other crime. There are more than 350 victim support schemes with over 6,000 trained volunteers
which help well over 500,000 people a year.

(4) In Northern Ireland the security forces have special powers to search, question and
arrest suspected terrorists. Throughout Britain the maximum period for which the police can hold
a suspected terrorist is 48 hours. This period can be extended for up to five days with the consent
of the appropriate Secretary of State. The Government has powers to ban terrorist organizations
in Northern Ireland and in the rest of Britain.

(5) Incitement to racial hatred is a criminal offence. It is against the law to use
threatening, abusive, or insulting words or to display, publish or distribute such material. It is also
an offence to possess racially inflammatory material, the police having powers of search, seizure
and forfeiture.

Section 6 Abolishment of Slavery
No one may be held in slavery or servitude; slavery and the slave trade are prohibited.
Section 7 Punishment

No one shall be subjected to torture or to cruel, inhuman, or degrading treatment or punishment.



(1) If a police officer fails to comply with this provision, he or she can be disciplined and
the courts may reject any evidence so obtained.

(2)Custody: Under the Criminal Justice Act 1991, the offence must be so serious that it
merits custody. Longer custodial sentences - within the statutory maxima - will be given to
persistent violent and sexual offenders in order to protect the public from serious harm.

(3) Most prisoners are eligible for remission of one third of their sentence. Release is
unconditional and does not involve any official supervision in the community. It may be forfeited
for serious misconduct in prison.

(4) Parole: Prisoners serving more than 12 months can be released conditionally on
parole when they have served one third of the sentence, or six months, whichever expires the
later. Three quarters of prisoners serving sentences of less than two years receive parole. The
parole license remains in force until the date on which the prisoner would otherwise have been
released from prison.

(5) Life Sentence Prisoners: People serving life sentences for the murder of police and
prison officers, terrorist murders, murder by firearms in the course of crime or the sexual or
sadistic murder of children are normally detained for at least 20 years. Life sentence prisoners
are released on life license and are subject to recall should their behavior suggest that they might
again be a danger to the public.

Section 8 Marriage and Family

(1) Men and women of full age, without any limitation due to race, nationality or religion,
have the right to marry and to found a family. They are entitled to equal rights as to marriage,
during marriage and at its dissolution.

(2) Marriage shall be entered into only with the free and full consent of the intending
spouses.

(38) The family is the natural and fundamental group unit of society and is entitled to
protection by society and the State.

(4) All marriages are registered by the State. It is unlawful to force anyone to marry
against his or her will or to bring about a marriage by fraudulent means.

(5) Members of the family are in an advantageous position in matters of succession. If
death occurs without a valid will, the spouse and children of the deceased have priority. Children
have equal rights of inheritance from parents whether the parents are married or unmarried.

Section 9 Property

(1) Everyone has the right to own property alone as well as in association with others.

(2) No one shall be arbitrarily deprived of his property.

(3) Compensation is paid for any losses suffered through compulsory purchase or the
deterioration of property as a result of activities by public authorities.

Part 5 Legal Protection

Section 10 Dignity before courts

Everyone has the right to recognition everywhere as a person before the law.
Section 11 Equality before the law

All are equal before the law and are entitled without any discrimination to equal protection of the
law.

Section 12 Redress and Remedies



Everyone has the right to an effective remedy by the competent national tribunals for acts
violating the fundamental rights granted him by the constitution or by law.

(1) Redress and Remedies: Everyone has the right of access to the courts and to the
legal remedies available there.

(2) Legal aid schemes help people with limited resources to meet the cost of work done
by a lawyer. Solicitors give legal advice and assistance to suspects at police stations.

(3) All state authorities are subject to judicial control. Government departments and public
authorities can be sued for compensation for wrongful acts or breach of contract in the same way
as individuals.

Seciton 13 Fair Trial

Everyone is entitled in full equality to a fair and public hearing by an independent and impartial
tribunal in the determination of his rights and obligations and of any criminal charge against him.

(1) Civil and criminal cases are heard by an independent judiciary.

(2) In criminal cases the prosecution must prove guilt beyond reasonable doubt.
Following a series of miscarriages of justice which took place in the mid 1970s, the Government
has set up a Royal Commission to examine the effectiveness of the criminal justice system.

(3) In jury trials the judge decides questions of law, sums up the evidence for the jury,
and discharges the accused or passes sentence. A jury is independent of the judiciary. Any
attempt to interfere with the jury once it is sworn in is a criminal offence.

(4) Publicity: Court proceedings are normally held in public and reporters from the media
are admitted. In rape cases, the identity of the complainant cannot be reported.

Section 14 Presumption of Innocence

(1) Everyone charged with a penal offence has the right to be presumed innocent until
proved guilty according to law in a public trial at which he has had all the guarantees necessary
for his defense.

(2) No one shall be held guilty of any penal offence on account of any act or omission
which did not constitute a penal offence, under national or international law, at the time when it
was committed. Nor shall a heavier penalty be imposed than the one that was applicable at the
time the penal offence was committed.

Part 6 Liberties
Section 15 Personal Liberty

No one shall be subjected to arbitrary arrest, detention, or exile. Everyone has a legal right to
personal liberty. No one can be arrested with the exception of those suspected of committing a
crime, those failing to comply with certain civil court orders, or individuals in contempt of a
superior court or of Parliament. An arrest to enforce a court order in civil proceedings can only be
made under a warrant issued by a court or by a power of arrest granted by the court in cases of
domestic violence.

(1) Arrests in Criminal Proceedings: The police have power to arrest a suspect without a
warrant if he or she is reasonably suspected of involvement in an arrestable offence, that is, one
where the maximum penalty is five years imprisonment or more. They must normally obtain a
warrant before arresting someone for other offenses; an immediate arrest without a warrant may,
however, take place if the police believe it is not possible or appropriate to issue a summons to
appear in court, for instance where a suspect refuses to give a name and address.

(2) An arrested person has the right to:

- consult a solicitor;

- ask the police to notify a relative or other named person likely to take an interest in his



or her welfare; and

- consult the code of practice regarding treatment in police custody.

The police may delay the exercise of the first two of these
rights for up to 36 hours.

(3) Consultation: Solicitors are available on a 2 hour basis to offer free legal advice for
people being questioned at police stations. The police must caution a suspect before any
questions are put for the purpose of obtaining evidence. The caution informs the suspect that he
or she is entitled to refuse to answer questions - the so-called 'right of silence'.

(4) The suspect may not normally be detained for more than 24 hours without charge. In
the case of a suspect arrested in connection with a serious arrestable offence, however, he or
she may be detained for up to 36 hours without charge on the authority of a senior police officer;
if the police wish to detain the suspect for longer than 36 hours, they must obtain authority from a
court, which may not grant authority for a period beyond 96 hours from first detention. Reviews
must be made of a person's detention at regular intervals to check whether the criteria for
detention are still satisfied. If they are not, the person must be released immediately.

(5) Tape recording of interviews with suspected offenders at police stations are universal
practice.

(6) Habeas Corpus: Anyone who thinks that his or her detention is illegal may apply to
the High Court for a writ of habeas corpus against the person detaining him or her. If no lawful
cause can be shown, the prisoner must be released immediately. A habeas corpus case has
priority over other cases in the order of court business.

(7) Bail: Most accused people are released on bail pending trial. They are not remanded
in custody except where strictly necessary.

Section 16 Right to Privacy

No one shall be subjected to arbitrary interference with his privacy, family, home or
correspondence, nor to attacks upon his honor and reputation. Every one has the right to the
protection of the law against such interference or attacks.

(1) The common law allows people to speak and act in their own homes as they please
and to carry on their daily business, provided that they do not infringe the rights of others or
commit an offence.

(2) Parents are free to bring up their children as they so wish, provided that they do not
infringe laws against cruelty and exposure to moral and physical danger. Parents also have to
observe the law regarding compulsory education of their children.

(3) Is a criminal offence for a man to commit a homosexual act with a person under the
age of 18. The age was changed from 21 to 18 with a vote of 336 to 129. A 1999 bill to further
reduce that age to 16 has failed.

(4) Privacy and the Press: Action is being taken by the Government to deal with media
intrusion into the privacy of individuals. The law against libel gives protection against attacks on a
person's honor and reputation.

(5) Some other forms of intrusion are criminal offenses, for example, the use of
unlicensed radio transmitters for bugging, the harassment of tenants to make them quit, or the
sending of unsolicited obscene material through the post. Other attempts to obtain private
information may involve offenses of criminal trespass.

(6) Interception of Communications: Legislation authorizes governmental interception of
postal and telephone services but only on certain limited grounds. Any interception outside these
procedures is a criminal offence.

(7) Computers: Under the Data Protection Act 1984, which gives effect to a Council of
Europe Convention, data users are required to register a description of the personal data they
hold, the purposes for which they use it, the sources from which they obtain it and the categories
of person to whom they may disclose it. They must also provide an address to which data
subjects may write for access to the data. Individuals have the legal right to know about the data
held on them and the right to ask a court to have factually wrong or misleading data corrected or
deleted. In addition they have the right to claim compensation for damages if the data are lost,
inaccurate, or disclosed without authority.



Section 17 Freedom of Movement

(1) Everyone has the right to freedom of movement and residence within the borders of
each State.

(2) Everyone has the right to leave any country, including his own, and to return to his
country.

Section 18 Freedom of Religion

Everyone has the right to freedom of thought, conscience and religion; this right includes freedom
to change his religion or belief, and freedom, either alone or in community with others and in
public or private, to manifest his religion or belief in teaching, practice, worship and observance.

(1) Worship and religious teaching take place without any interference from the State.
There is complete freedom of thought, conscience or form of worship and no restriction on the
right of any citizen to change his or her religion. Atheists and agnostics are also free to propagate
their views.

(2) A person may, however, be held guilty of blasphemous libel if he or she publishes
scurrilous and offensive references to Christianity that go beyond the limits of proper controversy.
This does not apply to debate and discussion about the truth of Christian doctrines.

(3) Churches and religious societies of all kinds own property, run schools and propagate
their beliefs in speech and writing. Inquiries are not made about religion in population censuses or
other official returns.

(4) There is no religious bar to the holding of public office except in the case of the
Sovereign who must by law be a Protestant. The Church of England and the Church of Scotland
are the established 'official' churches for state ceremonies of a religious nature. Their members,
however, do not obtain any advantages from being members of an established church rather than
of any other church.

(5) Religious education has to be provided in all schools financed from public funds and
is part of the national curriculum. Parents have the right to ask for their children to be withdrawn
from such classes. Some publicly maintained schools are provided by religious denominations
and receive varying amounts of public finance, according to type.

(6) Television and radio programs are broadcast on religious topics; these include
religious services as well as programs in which adherents of the main religions and non-believers
discuss their views. Advertising aiming to promote religious ends is not permitted on television or
radio.

Section 19 Freedom of Expression

Everyone has the right to freedom of opinion and expression; this right includes freedom to hold
opinions without interference and to seek, receive, and impart information and ideas through any
media and regardless of frontiers.

(1) Restrictions include the official secrets, civil defamation, criminal libel, obscenity,
sedition, incitement to racial hatred, and contempt of court.

(2) There are legal remedies against defamation. Fair comment on matters of public
interest may be a defence. Proof that the alleged defamatory matter is true is also a defence. In
the same way, frank discussion of sexual problems is not considered to be an infringement of the
law on obscenity.

(3) There is no state control or censorship of the press. Foreign language papers are
freely imported.

(4) British broadcasting is based on the tradition that it is a public service accountable to
the people through Parliament. Television and radio services are provided by the British
Broadcasting Corporation (BBC). Other operators are licensed individually by the Independent
Television Commission (ITC) and the Radio Authority. The responsibilities of these public bodies
are set out in legislation. The Government itself is not responsible for program content or
broadcasters' day-to-day conduct of business.

(5) The independence of the broadcasters requires them to maintain certain standards



regarding programs and program content. Under the relevant legislation and the codes of practice
applied by the broadcasting authorities, programs must display, as far as possible, a proper
balance and wide range of subject matter, and impartiality in matters of controversy. There are
also rules relating to violence and standards of taste and decency in television programs,
particularly during hours when large numbers of children are likely to be watching. Broadcasters
must also comply with the general law relating to obscenity and incitement to racial hatred.

(6) According to 1991 European agreements on cross-border broadcasting, programs
may not be indecent, contain pornography, give undue emphasis to violence, or be likely to incite
racial hatred. Nor should programs unsuitable for children be broadcast when they can be
expected to be watching.

(7) Theater: There is no censorship of plays. It is, however, a criminal offence to present
or direct an obscene performance of a play in public or private. Such a performance is defined as
one which, taken as a whole, tends to 'deprave and corrupt persons who are likely to attend it'.
There is a defence against an obscenity charge on the grounds that the performance is for the
public good in the interest of drama, opera or literature.

(8) Films and Video: Government has no power to censor films. Cinemas are licensed by
local government authorities, which have a legal duty to prohibit the admission of children under
16 to unsuitable films, and may prevent the showing of any film, although this particular power is
hardly ever exercised. In assessing the suitability of films, authorities rely on the British Board for
Film Classification, an independent non-statutory body to which films offered to the public must
be submitted.

Part 7 Political Rights
Section 20 General Political Rights

(1) Everyone has the right to take part in the government of his country, directly or
through freely chosen representatives.

(2) Everyone has the right of equal access to public service in his country.

(3) The will of the people shall be the basis of the authority of government; this will shall
be expressed in periodic and genuine elections which shall be by universal and equal suffrage
and shall be held by secret vote or by equivalent free voting procedures.

(4) Britain is a parliamentary democracy, the Government being responsible to the people
through the elected House of Commons, which has the power to force a government to resign on
a vote of no-confidence. The other House in the British Parliament is the non-elected House of
Lords, which is normally a chamber of discussion and revision of proposals and not a rival to the
Commons. Its powers to delay legislation are limited by law.

(5) Candidature for parliamentary elections is open to anyone aged 21 and over who is
eligible to vote.

(6) The secret ballot is used in all British elections. The electoral system is the 'simple
majority' system. The candidate with the largest number of votes is elected.

(7) Officials working in central and local government have a long tradition of political
neutrality. A change of minister therefore does not involve a change of departmental staff, whose
functions remain the same whichever political party is in office. Public offices are open to men
and women, without distinction on grounds of sex, religion, race or color. Staff are recruited
to the Civil Service and its executive agencies through fair and open competition solely on the
basis of merit.

Section 21 Political Asylum

(1) Everyone has the right to seek and to enjoy in other countries asylum from
persecution.

(2) This right may not be invoked in the case of prosecutions genuinely arising from non-
political crimes or from acts contrary to the purposes and principles of the United Nations.

(3) Britain is a signatory of the 1951 United Nations Convention Relating to the Status of
Refugees and its 1967 Protocol and continues to meet its obligations to refugees under these



instruments. The Convention defines a refugee as a person who has a well-founded fear of being
persecuted for reasons of race, religion, nationality, membership of a particular social group or
political opinion'.

(4) Britain and the other European Community members have signed the Dublin
Convention, which defines when a member state is responsible for dealing with an asylum
application. Applicants may no longer lodge successive claims in different countries.

(5) Under recent legislation people are not extradited to face trial or imprisonment if they
face persecution on grounds of race, religion, nationality or political opinion. British extradition law
prevents extradition for political offenses.

Section 22 Nationality

(1) Everyone has the right to a nationality.

(2) No one shall be arbitrarily deprived of his nationality nor denied the right to change his
nationality.

(3) British citizenship is acquired automatically at birth by a child born in Britain if the
father (in cases of legitimate birth) or mother is a British citizen or is settled in Britain.

(4) British Dependent Territories citizens, British Nationals (Overseas), British overseas
citizens, British subjects under the Citizenship Act and British protected persons are entitled to be
registered as British citizens after five years' residence in Britain. British Dependent Territories
citizens from Gibraltar have an absolute right to be registered as British citizens without needing
to reside in Britain.

(5) Commonwealth citizens, citizens of the Irish Republic and foreign nationals can
acquire British citizenship by naturalization.

(6) British citizenship can be renounced by a person if he or she possesses, or is about to
acquire, the nationality or citizenship of another country.

(7) Under the Hong Kong Act 1985 citizens are entitled to acquire a new form of
nationality, that of British National (Overseas), together with a passport showing that an entry
clearance is not required to visit Britain. In April 1990 legislation was passed to give British
citizenship to 50,000 key people in Hong Kong and their dependents without their having to leave
the territory to qualify. Its purpose is to persuade these people - selected under a points system -
to remain in Hong Kong so that the territory can remain stable and prosperous up to the change
to Chinese sovereignty in 1997 and beyond.

Section 23 Assemblies and Associations

(1) Everyone has the right to freedom of peaceful assembly and association.
(2) No one may be compelled to belong to an association.

Part 8 Social Rights
Section 24 General Social Rights

Everyone, as a member of society, has the right to social security and is entitled to the realization,
through national effort and international co-operation and in accordance with the organization and
resources of each State, of the economic, social and cultural rights indispensable for his dignity
and the free development of his personality.

Section 25 Work

(1) Everyone has the right to work, to free choice of employment, to just and favorable
conditions of work and to protection against unemployment.

(2) Everyone, without any discrimination, has the right to equal pay for equal work.

(3) Everyone who works has the right to just and favorable remuneration ensuring for
himself and his family an existence worthy of human dignity, and supplemented, if necessary, by



other means of social protection.

(4) Everyone has the right to form and to join trade unions for the protection of his
interests.

(5) The Employment Service, an executive agency of the Department of Employment,
helps unemployed people to find work through its job placement and other services and pays
benefits and allowances to those entitled to them.

(6) A fundamental reform of the vocational qualifications system is being undertaken by
the National Council for Vocational Qualifications. It aims to develop a system of nationally
recognized vocational qualifications based on standards of workplace competence set by
employers. Equal esteem for academic and vocational qualifications is being promoted with
clearer and more accessible paths between them.

(7) In most industries the pay and conditions of workers are settled by national and/or
plant bargaining between employers and trade unions.

(8) Laws impose duties on employers and others to ensure the health, safety and welfare
of their employees in factories offices, mines, building sites and ali other work activities.

(9) People may join trade unions, which have members in virtually every occupation and
some 10 million members in all. Dismissals for union membership or non-membership are
automatically unfair. It is also unlawful for an employer to refuse to employ an individual on the
grounds of that individual's membership or non-membership of a trade union.

Section 26 Working hours

Everyone has the right to rest and leisure, including reasonable limitation of working hours and
periodic holidays with pay. The basic working week in Great Britain is about 37,5 to 40 hours for
manual work and 35 to 38 for non-manual work. A five-day week is usually worked. Overtime is
paid at higher rates.

Section 27 Home

(1) Everyone has the right to a standard of living adequate for the health and well-being
of himself and of his family, including food, clothing, housing and medical care and necessary
social services, and the right to security in the event of unemployment, sickness, disability,
widowhood, old age or other lack of livelihood in circumstances beyond his control.

(2) Motherhood and childhood are entitled to special care and assistance. Aa children,
whether born in or out of wedlock, shall enjoy the same social protection.

(3) The National Health Service (NHS) provides comprehensive health care to all
residents. Treatment is based on medical priority regardless of patients' income and is financed
mainly out of general taxation. Patients pay charges for prescriptions although in practice some
75 per cent are supplied free, since charges do not apply to people on low incomes, children,
expectant mothers, pensioners and other groups.

(4) Patients are free to seek private medical treatment and doctors, dentists, opticians
and pharmacists are able to practice privately. NHS hospital doctors, too, can practice privately,
subject to certain rules. There is limited provision for them to treat their private patients in NHS
hospitals. NHS patients are sometimes treated at public expense in private hospitals. Some 7,5
million people are covered by private medical insurance.

(5) A local authority may apply to the court for a child care order. This can only be made
by the court if it is satisfied that the child is suffering, or is likely to suffer, significant harm.

(6) Children who break the criminal law are brought before youth courts.

(7) The social security system aims to provide financial help to people who are elderly,
sick, disabled, unemployed, widowed or bringing up children. The system includes contributory
national insurance benefits covering sickness, invalidity, unemployment, widowhood, and
retirement. There is also statutory sick pay and maternity pay paid for their employees by
employers. Another part of the system consists of non-contributory benefits such as child benefit
paid for every child in a family and a range of benefits for severely disabled people and those
looking after them.

(8) Preventive services are designed to safeguard the health of pregnant women and



mothers with young children. Pregnant working women have the right to visit clinics during
working hours. Nearly all women have their babies in hospital, returning home shortly after to be
attended by a midwife or health visitor and, where necessary, the family doctor. Child health
centers check the physical and mental health of pre-school children. There are voluntary
programs of immunization against diphtheria, measles, rubella (women of child-bearing age and
girls only), poliomyelitis, tetanus, tuberculosis, and whooping cough. There is a combined
vaccination against measles, mumps and rubella for children in the second year of life.

(9) Statutory maternity pay is available for up to 18 weeks when a women is away from
work because of her pregnancy. The pay is 90 per cent of earnings for six weeks followed by a
flat rate payment for a further 12 weeks. To qualify, a woman must have worked for the same
employer for at least two years; where a woman has been employed for between six months and
two years, she is entitled to payments for the full 18 weeks at the flat rate only. If a woman does
not qualify for maternity pay, she may receive a maternity allowance if she has worked for an
employer or as a self-employed person and paid a specified number of national insurance
contributions. The allowance is paid for 18 weeks.

(10) Britain is a party to the Council of Europe's convention on the legal status of children
born to unmarried parents. This provides for common rules under which the legal status of such
children is the same as for those born to a married couple. Legislation has been passed to
remove former legal disadvantages suffered by children of unmarried parents.

(11) Under the Abortion Act 1967, as amended in 1990, a pregnancy may only be
terminated if two registered doctors consider that this step is justified in terms of one or more of
the grounds specified in the Act. The Act does not apply in Northern Ireland.

(12) The birth of the world's first 'test tube baby' took place in Britain in 1978, using the
technique of in-vitro fertilization. The social, ethical, and legal implications were examined by a
committee of enquiry under Baroness Warnock, which concluded that certain specialized forms of
infertility treatment, including artificial insemination by donor and in-vitro fertilization, were
ethically acceptable. The committee also considered that research on human embryos could take
place under certain conditions.

(13) About two thirds of the housing stock in Britain is owner-occupied. With a few
exceptions, secure public sector tenants have the right to buy their house or flat at a discount if
they have been public sector tenants for at least two years. Under legislation passed in 1988 a
Housing Action Trust can be proposed for an area of public sector housing in England and Wales.
If the majority of tenants vote in support of a proposal to set up a Trust in their area, the Trust,
which is a public body, takes over the ownership of the housing in order to undertake major
physical, social, and economic regeneration. Once the work is completed, the tenants decide on
the future of their homes, such as a transfer to a housing association, formation of a tenants' co-
operative, or a return to the local government authority. Additional low-cost housing is provided by
non-profit-making housing associations.

(14) Local government authorities have a statutory duty to ensure that accommodation is
provided for people who are or are about to become unintentionally homeless.

(15) It is a criminal offence for a landlord to harass tenants. If tenants are driven out by
harassment or illegally evicted, they must he compensated. If a landlord harasses or evicts a
tenant in order to re-let at market rent, the courts may award damages to the tenant based on the
profit made by the landlord. As a general principle, tenants and most other residential occupiers
cannot be evicted without a court order.

Section 28 Education, Science, and the Arts

(1) Everyone has the right to education. Education shall be free, at least in the
elementary and fundamental stages. Elementary education shall be compulsory. Technical and
professional education shall be made generally available and higher education shall be equally
accessible to all on the basis of merit.

(2) Education shall be directed to the full development of the human personality and to
the strengthening of respect for human rights and fundamental freedoms. It shall promote
understanding, tolerance and friendship among all nations, racial or religious groups, and shall
further the activities of the United Nations for the maintenance of peace.



(3) Parents have a prior right to choose the kind of education that shall be given to their
children.

(4) The state education system is free, but a small proportion of children attend private
fee-paying schools. Local education authorities have to meet the parents' wishes unless the
school is full or, if selective, the child does not meet required academic standards. Secondary
schools - those catering for 11- to 16-year-olds - in England and Wales are required to admit
pupils up to the limit of their available physical capacity if there is sufficient demand on behalf of
eligible children by parents.

(5) Children whose learning difficulties are severe or complex, wherever possible, are
educated in ordinary schools.

Section 29 Culture

(1) Everyone has the right freely to participate in the cultural life of the community, to
enjoy the arts, and to share in scientific advancement and its benefits.

(2) Everyone has the right to the protection of the moral and material interests resulting
from any scientific, literary, or artistic production of which he is the author.

(3) The Government and local government authorities give financial support to the arts.
The preservation of the artistic heritage is encouraged by tax relief and other measures including
certain controls on the export of works of art. The Arts Council allocates funds to the major opera,
dance, and drama companies, symphony orchestras, small touring theaters, experimental
groups, and creative artists.

(4) Original literary, dramatic, musical, or artistic works, films, and sound recordings are
automatically protected. The copyright owner has rights against unauthorized reproduction, public
performance, and broadcasting of his or her work. In most cases the author is the first owner of
the copyright, its term being the life of the author and a period of 50 years after his or her death
(50 years from the date of release for films and sound recordings). Under legislation passed in
1988 authors have the right to be identified on their works and to object to any unjustified
modifications of them. The law also protects performers against the trading in unauthorized
recordings of live performance, the term of protection being 50 years from the year in which the
performance is given. A copyright work first published in Britain has automatic copyright in all
other countries which are members of the Berne Copyright Convention and the Universal
Copyright Convention. The law secures the rights of the originators of inventions, new industrial
designs, and trade marks. Protection is also available under the European Patent Convention and
the Patent Co-operation Treaty; benefits may be claimed in other countries under the
International Convention for the Protection of Industrial Property.

(5) The Government has taken steps to protect the ownership of ideas by means of
patents, registered designs, trade marks, and copyright. Measures include the extension of
copyright protection to computer software owners, the extension of trade marks to cover services,
and powers to enable customs authorities to prevent the entry of counterfeit goods. Legislation
passed in 1988 made provision for a new form of protection for designs and made litigation
regarding patents simpler and cheaper.

Part 9 Restrictions
Section 30 Restrictions

(1) Everyone has duties to the community in which alone the free and full development of
his personality is possible.

(2) In the exercise of his rights and freedoms, everyone shall be subject only to such
limitations as are determined by law solely for the purpose of securing due recognition and
respect for the rights and freedoms of others and of meeting the just requirements of morality,
public order, and the general welfare in a democratic society.

(3) These rights and freedoms may in no case be exercised contrary to the purposes and
principles of the United Nations.



Chapter 2 State Organization
Part 1 Overview
Section 31 Basic Structure

(1) The British constitution is made up of statute law, common law, and conventions.
Conventions are rules and practices which are not legally enforceable but which are regarded as
indispensable to the working of government; many are derived from the historical events through
which the British system of government has evolved.

(2) The Queen is head of State and an important symbol of national unity. She is:

- head of the executive;

- an integral part of the legislature;

- head of the judiciary;

- commander-in-chief of all the Armed Forces of the Crown; and

- the 'supreme governor' of the established Church of England.

The Queen acts on the advice of her ministers. Britain is governed by Her Majesty's Government
in the name of the Queen. In international affairs the Queen, as head of State, has the power to
declare war and make peace, to recognize foreign states and governments, to conclude treaties
and to annex or cede territory.

(3) Three elements make up Parliament - the Queen, the House of Lords and the elected
House of Commons. The agreement of all three is normally required for legislation. As there are
no legal restraints imposed by a written constitution, Parliament can make or change any law. It
can even prolong its own life beyond the normal period without consulting the electorate. In
practice, however, Parliament does not assert its supremacy in this way.

(4) The validity of an Act of Parliament, once passed, cannot be disputed in the law
courts. The House of Commons is directly responsible to the electorate, and in this century the
House of Lords has recognized the supremacy of the elected chamber. The system of party
government helps to ensure that Parliament legislates with its responsibility to the electorate in
mind.

(5) A Parliament has a maximum duration of five years, but in practice general elections
are usually held before the end of this term. The maximum life has been prolonged by legislation
in rare circumstances such as the two world wars.

Part 2 Parliament
Section 32 House of Commons

(1) Officers: The officers of the House of Commons are the Speaker, three Deputy
Speakers and other permanent officers and staff (Clerks, Serjeants, Library, Official Report,
Finance and Administration, and Refreshment).

(2) Electorate: British citizens, together with citizens of other Commonwealth countries
and citizens of the Irish Republic resident in Britain, may vote provided they are aged 18 or over,
included in the annual register of electors for the constituency, and not subject to any
disqualification.

(3) Elections: For electoral purposes Britain is divided into 651 constituencies, each of
which returns one member to the House of Commons. Each elector may cast one vote, normally
in person at a polling station. Voting is not compulsory; 76.9 per cent of a total electorate of 43.3
million people voted in the general election in April 1992. The simple majority system of voting is
used. Candidates are elected if they have more votes than any of the other candidates, although
not necessarily an absolute majority over all other candidates.

(4) Candidates: British citizens and citizens of other Commonwealth countries, together
with citizens of the Irish Republic, may stand for election as MPs provided they are aged 21 or
over and are not disqualified. A candidate must also deposit 500 pounds, which is returned if he
or she receives 5 per cent or more of the votes cast. The maximum sum a candidate may spend



on a general election campaign is 4,330 pounds plus 3.7 pence for each elector in a borough
constituency or 4.9 pence for each elector in a county constituency. All election expenses, apart
from the candidate's personal expenses, are subject to the statutory limit.

Section 33 Parties

(1) Parties are not registered or formally recognized in law, but in practice most
candidates in elections, and almost all winning candidates, belong to one of the main parties. In
1992 General Elections, the Conservative Party reached 42%, Labour Party 35%, and the Liberal
Democrats 18% of votes.

(2) Since 1945 either the Conservative Party, whose origins go back to the eighteenth
century, or the Labour Party, which emerged in the last decade of the nineteenth century, has
held power. A new party - the Liberal Democrats - was formed in 1988 when the Liberal Party,
which could trace its origins to the eighteenth century, merged with the Social Democratic Party,
which was formed in 1981.

(3) Leaders of the Government and Opposition sit on the front benches on either side of
the Commons chamber with their supporters - the backbenchers - sitting behind them. Inside
Parliament, party control is exercised by the Chief Whips and their assistants, who are chosen
within the party.

(4) Annual assistance from public funds helps opposition parties carry out their
parliamentary work at Westminster. It is limited to parties which had at least two members elected
at the previous general election or one member elected and a minimum of 150,000 votes cast.
The amount is 2,550 pounds for every seat won, plus 5.10 pounds for every 200 votes.

Section 34 Procedure

(1) Each subject starts off as a proposal or 'motion' by a member. At the end of each
debate the question may be decided without voting, or by a simple majority vote. The Speaker
has discreton on whether to allow a motion to end discussion so
that a matter may be put to the vote and has powers to put a stop to irrelevance and repetition in
debate, and to save time in other ways.

(2) In a tied vote the Speaker gives a casting vote, without expressing an opinion on the
merits of the question.

(3) Members with a financial interest in a debate in the House must declare it when
speaking. To act as a disqualification from voting the interest must be direct, immediate and
personal.

(4) Proceedings of both Houses are normally public and visitors can watch the
proceedings from the galleries of both chambers. The minutes and speeches are published daily.
The records of the Lords from 1497 and of the Commons from 1547, together with the
parliamentary and political papers of a number of former members of both Houses, are available
to the public through the House of Lords Record Office. The proceedings of both Houses of
Parliament may be broadcast on television and radio, either live or, more usually, in recorded or
edited form.

Section 35 Legislation

(1) Bills: Draft laws take the form of parliamentary Bills. Most are public Bills involving
measures relating to public policy. Private Bills deal with matters of individual, corporate or local
interest. Proposals for legislative changes are sometimes set out in government ' White Papers'.
Consultation papers, sometimes called 'Green Papers', set out government proposals which are
still taking shape and seek comments from the public.

(2) A draft law is given a first reading in the House of Commons without debate; this is
followed by a thorough debate on general principles at second reading. It is then given detailed
consideration, clause by clause, by a Commons committee before report stage in the whole
House, and a third and final reading.



(3) Bills must normally be passed by both Houses. They must then receive the Royal
Assent before becoming Acts. In practice this is a formality.

Section 36 Committees

(1) Standing committees debate and consider amendments to public Bills at the
committee stage and, in certain cases, discuss them at the second reading stage. Ordinary
standing committees do not have names but are referred to simply as Standing Committee A, B,
C, and so on; a new set of members are appointed to them to consider each Bill. Each committee
has between 16 and 50 members, with a party balance reflecting as far as possible that in the
House as a whole.

(2) Select committees are appointed, normally for the duration of a Parliament, to
examine subjects by taking written and oral evidence. After private discussion they report their
conclusions and recommendations. Committees include those on European Legislation, Science
and Technology, Public Accounts, Members' Interests, and the Parliamentary Commissioner for
Administration.

(3) Party Committees: In addition to the official committees of the two Houses there are
several unofficial party organizations or committees. The Conservative and Unionist Members'
Committee (the 1922 Committee) consists of the backbench membership of the party in the
House of Commons. When the Conservative Party is in office, ministers attend its meetings by
invitation and not by right. When the party is in opposition, the whole membership of the party
may attend meetings. The leader appoints a consultative committee, which acts as the party's
‘'shadow cabinet'.

Section 37 House of Lords

There are opportunities for criticism and examination of government policy in the House of Lords
at daily question time and during debates on general motions. Other opportunities include
‘'unstarred' questions, which can be debated at the end of the day's business, and debates on
proposed legislation.

Section 38 Finances

The Finance Act is the most important of the annual statutes, and authorizes the raising of
revenue. The legislation is based on the Chancellor of the Exchequer's Budget statement,
normally made in March or April each year. It includes a review of the public finances of the
previous year, and proposals for the estimated expenditure of the coming year. Scrutiny of public
expenditure is carried out by House of Commons select committees.

Section 39 European Community Affairs

To keep the two Houses informed of European Community developments, and to enable them to
scrutinise and debate Community policies and proposals, there is a select committee in each
House and two standing committees debate specific European legislative proposals in the House
of Commons. Ministers also make regular statements about Community business.

Section 40 Members of Parliament

(1) Members of Parliament represent all their constituents, including those who voted for
other patrties.

(2) The privileges of the members of the Commons include freedom of speech; freedom
from arrest in civil actions; exemption from serving on juries, or being compelled to attend court
as witnesses; and the right of access to the Crown, which is a collective privilege of the House.



Section 41 Parliamentary Ombudsman

The Parliamentary Commissioner for Administration investigates, independently, complaints of
maladministration when asked to do so by MPs on behalf of members of the public. The
Commissioner must report annually to Parliament. He or she also publishes details of selected
investigations at quarterly intervals and may submit other reports where necessary.

Part 3 Government
Section 42 Composition

(1) The Prime Minister is appointed by the Queen, and all other ministers are appointed
by the Queen on the recommendation of the Prime Minister. Most ministers are members of the
Commons, although the Government is also fully represented by ministers in the Lords. The Lord
Chancellor is always a member of the House of Lords.

(2) The composition of governments can vary both in the number of ministers and in the
titles of some offices.

(3) The Prime Minister is, by tradition, First Lord of the Treasury and Minister for the Civil
Service. The Prime Minister's office is located at 10 Downing Street in central London.

(4) Ministers in charge of government departments are usually in the Cabinet; they are
known as 'Secretary of State' or 'Minister', or may have a special title, as in the case of the
Chancellor of the Exchequer.

(5) To keep the workload of the Cabinet within manageable limits, a great deal of work is
carried on through the committee system. The membership of all ministerial Cabinet committees
is published.

(6) The doctrine of collective responsibility means that the Cabinet acts unanimously
even when Cabinet ministers do not all agree on a subject.

Section 43 Lobby

As press adviser to the Prime Minister, the Prime Minister's Press Secretary and other staff in the
Prime Minister's Press Office have direct contact with the parliamentary press through regular
meetings with the Lobby correspondents. The Lobby correspondents are a group of political
correspondents who have the special privilege of access to the Lobby of the House of Commons
where they can talk privately to government ministers and other members of the House. The
Prime Minister's Press Office is the accepted channel through which information about
parliamentary business is passed to the media.

Section 44 Privy Council

The main function of the Privy Council is to advise the Queen to approve Orders in Council -
those made under prerogative powers and those made under statutory powers. Cabinet ministers
must be Privy Counselors and are sworn in on first assuming office.

Part 4 Local Government
Section 45 Local authority councils

(1) Local authority councils consist of elected councilors, elected on a similar basis to
parliamentary elections. They serve for four years.

(2) In the metropolitan counties, district councils are responsible for all services apart
from the police, the fire service and public transport and, in some areas, waste regulation and
disposal. In Greater London the boroughs and the City Corporation have similar functions but
London's metropolitan police force is directly responsible to the Home Secretary.



(3) Local authorities in Great Britain raise revenue through a council tax. Each household
receives a single bill based on the market value of property and the number of adults living in it.
Couples on low incomes will be entitled to rebates of up to 100 per cent on their council tax bills.

Part 5 Judiciary
Section 46 Legal System in General

(1) Although Britain is a unitary state, England and Wales, Scotland and Northern Ireland
all have their own legal systems, with considerable differences in law, organization and practice.
However, a large amount of modern legislation applies throughout Britain. The law is divided into
criminal law and civil law; the latter regulates the conduct of people in ordinary relations with one
another. The distinction between the two is reflected in the procedures used, the courts in which
cases may be heard and the sanctions which may be applied.

(2) The legal system of England and Wales comprises both an historic body of
conventions known as common law and equity, and parliamentary and European Community
legislation. Common law, which is based on custom and interpreted in court cases by judges, has
never been precisely defined or codified. It forms the basis of the law except when superseded by
legislation. Equity law consists of a body of historic rules and principles which are applied by the
courts. The English legal system is therefore distinct from many of those of Western Europe,
which have codes derived from Roman law.

(3) European Community law, which applies throughout Britain, is confined mainly to
economic and social matters; in certain circumstances it takes precedence over domestic law. It
is normally applied by the domestic courts, but the most authoritative rulings are given by the
Community's Court of Justice.

Section 47 Judiciary in General

(1) The judiciary is independent of the executive; its judgments are not subject to
ministerial direction or control. The Prime Minister recommends the highest judicial appointments
to the Crown.

(2) The Lord Chancellor is head of the judiciary, except in Scotland. His responsibilities
include court procedure and the administration of courts.

Section 48 Criminal Courts

(1) Ssummary or less serious offenses, which make up the vast majority of criminal cases,
are tried in England and Wales by unpaid lay magistrates - justices of the peace (JPs), although
in areas with a heavy workload there are a number of full-time, stipendiary magistrates. More
serious offenses are tried by the Crown Court, presided over by a judge sitting with a jury. The
Crown Court  sits at about 90 centers and is presided over by
High Court judges, full-time ‘circuit judges' and part-time recorders.

(2) Appeals from the magistrates' courts go before the Crown Court or the High Court.
Appeals from the Crown Court are made to the Court of Appeal (Criminal Division). The House of
Lords is the final appeal court in all cases.

Section 49 Civil Courts

(1) Magistrates' courts have limited civil jurisdiction. The 286 county courts have a wider
jurisdiction; cases are normally tried by judges sitting alone. The 80 or so judges in the High
Court cover civil cases and some criminal cases, and also deal with the appeals. The High Court
sits at the Royal Courts of Justice in London or at 26 district registries. Appeals from the High
Court are heard in the Court of Appeal (Civil Division), and may go on to the House of Lords, the
final court of appeal.



Section 50 Tribunals

(1) Tribunals are a specialized group of judicial bodies, akin to courts of law. They are
normally set up under statutory powers which also govern their constitution, functions and
procedure. Tribunals often consist of laypeople, but they are generally chaired by someone who
is legally qualified. They tend to be less expensive, and less formal, than courts of law.

(2) Independently of the executive, tribunals decide the rights and obligations of private
citizens towards one another or towards a government department or other public authority.
Important examples are industrial tribunals, rent tribunals and social security appeal tribunals.

(3) In many cases there is a right of appeal to a higher tribunal and, on points of law, to
the courts. Tribunals do not normally employ staff or spend money themselves, but their
expenses are paid by the government departments concerned. An independent Council on
Tribunals exercises general supervision over many tribunals.

Section 51 European Courts

(1) The Court of Justice consists of 13 judges. It interprets and adjudicates on the
meaning of the treaties and on measures taken by the Council of Ministers and the Commission.
It also hears complaints and appeals brought by or against Community institutions, member
states or individuals and gives preliminary rulings on cases referred by courts in member states. It
represents the final authority on all aspects of Community law.

(2) The Single European Act of 1986 provided for a Court of First Instance to relieve the
Court of Justice of a substantial part of its workload. The new court began working in 1989.
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Lord Justice Longmore:
Introduction
This is a reference from the Criminal Cases Review Commission ("the CCRC").

On 12th December 1978 the appellant Abid Hussain then 16, now 42, was convicted
before Kenneth Jones J and a jury of the murder of his 23 month old brother Mushtaq
Hussain who died on 25th August 1978. He was sentenced to be detained during Her
Majesty's Pleasure but was released on licence in 1997 after he had successfully argued
before the European Court of Human Rights that a prisoner who was detained at Her
Majesty's Pleasure was being detained incompatibly with Article 5(4) of the Convention
on Human Rights, see Hussain v United Kingdom (1996) 22 EHRR1. The jury had been
discharged from giving a verdict on alternative counts of causing grievous bodily harm.
Two counts of buggery of the victim were left to lie on the file. In accordance with the
practice prevailing in 1978 in relation to murder charges, these counts had been severed
from the original indictment.

Social Services had been involved with the family in June, July and early August when
Mushtaq had been hospitalised with suspected non-accidental injuries but the conclusion
was that Mushtaqg's injuries could have been caused by a fall and Mushtag was
discharged back into his family's care on 5th August 1978 in Dewsbury at a time when
Abid Hussain had left school but was hoping to go to college to study for 'O' levels and,
later, ‘A’ levels.

During the summer holidays the mother of the family was in hospital having treatment for
malaria. Abid and Mushtaq's father, Sabbir Hussain, was out at work from 07.30 to 18.30;
so during the day Abid was in charge of both Mushtaq and other children of the family.

On the evening of Tuesday 22nd August Mushtaq had had his hair cut and appeared to
be in good health. There was no independent evidence of events on Wednesday 23rd
August but at 16.50 on Thursday 24th August a young neighbour, Carol Cassidy, saw
Mushtagq fall down 3 or 4 of the stone steps outside the family home and then crawl back
up to the house. Shortly after this Abid called to Carol and asked her to fetch her mother
to look at Mushtag. Mrs Cassidy arrived, saw that Mushtag was unconscious and called
an ambulance who took him to hospital in Dewsbury and then to Leeds General
Infirmary.

At the infirmary in Leeds Mr Price, a surgeon, found two large blood clots on Mushtaq's
brain. He carried out surgery to relieve pressure on the brain and arranged for Mushtaq
to be put on a life-support machine. But the following day the doctors decided Mushtaq
was brain dead and the machine was switched off at about midday on Friday 25th
August. The cause of death was certified to be bruising and swelling of the brain and
compression of the brain by subdural haemorrhages.

The pathologist, Dr Green gave evidence about the other injuries which Mushtaq had
suffered. These were:-

(i) 24 externally visible bruises to the face and head. Dr Green believed these had been
caused by hard blows from a hand;

(ii) 25 bruises to the trunk and limbs caused, he said, by very hard slapping and gripping;
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(i) two brain haemorrhages. These would have been caused by shaking or blows to the
head,;

(iv) spinal bleeding. Dr Green believed this to have been caused by a blow or over-
bending, or possibly through shaking;

(v) splitting of the membrane between the two halves of the brain. Dr Green thought this
would have been caused by repeated blows to the head. He said he had only ever seen
this injury before in boxers.

Meanwhile at 09.00 on 25th August DI Grinstead instructed DC Hirst and DS Richardson
to detain Abid following a report of life-threatening non-accidental injuries to Mushtaq by
the Coroner's Office. At 12 noon, about the same time as Mushtaq's death, Abid was
taken to the police station but not then cautioned by either DC Hirst or DS Richardson. At
12.30 the police officers interviewed Abid for the first time. He was not cautioned and no
adult was present. Most of this interview was excluded from the evidence given at the
trial save for the officers' statement that Mushtaq was seriously ill with injuries which had
not been caused accidentally and Abid's reply, to the officers' request for an explanation,
"Maybe it was the wrestling".

At 17.00 the police requested Abid's father, Sabbir, to come to the police station. Sabbir
gave evidence that he arrived around 19.00 and was kept waiting before he saw his son.

Between 20.00 and 21.05 Abid, who had apparently been alone since the end of the first
interview, was interviewed a second time. He was cautioned and the police explained to
him in simple terms what the caution meant. Abid was not offered any legal advice nor
was any independent adult present. The police explained that Mushtag had now died
from a severe brain injury which together with other marks on Mushtaq required
explanation. The police asked if Abid wanted to talk about them and when Abid said that
he would, they offered to "wait" until his father arrived but Abid wanted to carry on. He
admitted slapping Mushtaq "maybe six times" or more (while wrestling with him), holding
Mushtaqg's legs so tightly that he left marks and kicking Mushtaq's bottom four or five
times "not very hard". He further admitted ejaculating and putting his penis a little way
into Mushtaq's bottom. Sabbir Hussain was eventually allowed to come into the interview;
Abid repeated that he had hit and kicked Mushtaq and, after being prompted by DS
Richardson, also repeated the admission about sexual interference with Mushtaq. Sabbir
became upset at this and left. At the end of this second interview Abid was informed for
the first time of his right to legal advice. His father requested that a local solicitor be
contacted. This interview was before the jury, apart from the parts about sexual activity.

Abid was then provided with a bed and went to sleep, but at 23.30 he was awoken and
interviewed for a third time in the presence of two social workers, Ms Jessie Owens and
Mr Brian Mettrick. Jessie Owens had been involved in the earlier investigation in June-
July. In the course of this interview Abid said he had thrown Mushtaq on the couch and
he repeated the admissions about ill-treating Mushtaq hitting him and sexually assaulting
him saying that that had happened on two occasions. He also admitted shaking Mushtaq
on Thursday after he had spilled some water. At 00.20 on 26th August the third interview
ended. Abid was asked if he wanted to make a statement and the police officers left the
room so that he could talk to Miss Owens and Mr Mettrick.

From 00.31 to 01.26 Abid made a written statement under caution to DS Richardson in
the presence of Ms Owens and Mr Mettrick. In the statement he admitted wrestling with
Mushtaq on Wednesday 23rd, putting him over his shoulder, losing his temper, hitting
him hard, kicking him about 5 times on the bottom, and dropping him so that he fell and
banged his head. Mushtaq later woke Abid up and Abid said that he then hit Mushtaq on
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the face. He said he also hit him on the face on Thursday 24th. When Mushtag came
inside the house on Thursday, after falling down the steps outside, he "suddenly went
jerk and eyes went back". These admissions were before the jury after a voir dire was
conducted. He also in this statement admitted the two incidents of buggery or attempted
buggery but neither this nor (as we have already indicated) the sexual parts of his
previous statements were before the jury. At 01.30 Abid was charged with murder. Later
that morning he was brought before the magistrates' court. That was the first time he met
a solicitor; that was Mr Julian Hallam. Between 4th and 12th December 1978 he was tried
and convicted of murder. In the course of his trial he agreed that he had made the
admissions recorded in his interviews and his statement, but said he had been forced to
do so by verbal, racial and physical abuse on the part of the police officers. He also said
he had been overawed by them.

The Trial

For this reason there was a voir dire on 6th December. There is no transcript of the
argument or evidence on the voir dire nor of the judgment; all that has remained is an
abbreviated solicitor's note of the cross-examination of DS Richardson probably by the
late Mr Louis Lawton QC who represented Abid at trial. From this note, abbreviated as it
is, it is possible to see that it was being put to the police officer that Abid had been
subjected to violence, name calling and racial abuse, all of which was denied. It was also
put to him that the first interview with Abid had been completed and the second interview
had been begun and had continued for some while without attempting to procure that
attendance of any adult other than an attempt made to contact Abid's father. DS
Richardson confirmed that that was so. This exchange is then recorded:-

"Q. And you made no effort to have anyone else conforming to Judges Rules present?
A. No. If father had been there at 8.00 he could have been in.

Q. But the fact of the matter is that he wasn't and you knew he wasn't.

A. Yes."

The Detective-Sergeant then said that he had considered the proper person to be
present was Abid's father (rather than the social workers who were present for the final
interview) and that he told Abid and his father that they could have access to a solicitor
after the second interview.

Since the trial went ahead, Kenneth Jones J must have ruled that the admissions of
violence against the baby made by Abid were made voluntarily. As we have said, much
of the first interview was excluded but we cannot now know whether that was the result of
agreement between counsel or of a ruling by the judge. Nor can we know the reason why
it was decided that the words "Maybe it was the wrestling" should be before the jury.

Although the prosecution case asserted correctly that Abid had the opportunity to inflict
the admittedly non-accidental injuries on Mushtaq and was the only person who could
realistically be suggested as the Kkiller, apart from Sabbir whom Abid did not suggest had
ever assaulted Mushtaq or even treated him badly, the case depended very largely on
the admissions made in the second and third interviews and the statement signed by
Abid on 26th August.

The judge began his summing-up on 11th December and completed it on 12th
December. He reminded the jury that Abid's case was that his confessions were untrue
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because, according to him, he had been beaten up by the police officers who interviewed
him. The judge then took the jury through the interviews saying that the jury might think
that very little had come out of the first interview. He reminded the jury about the
admissions made in the second and third interviews and in Abid's statements; he then
dealt with Abid's evidence in court to the effect that he had used no violence towards
Mushtaq and moved on to Abid's evidence about threats made to him in the interviews
saying:-

"This is, of course, a very important aspect of the case. In it, you might find the whole key
as to who is telling you the truth here".

The judge then set out Abid's evidence of threats which had been made to him
particularly by a third officer whom DS Richardson and DC Hirst allegedly brought into
the room during the first interview. He had threatened Abid by saying "if he [viz. Mushtaq]
dies, | am going to have you for it" and "If | had the chance | would run you Pakis out of
the country". The same 3rd officer was also said to have been present at the second
interview and said "If he [viz. Abid] cries, | will bang his fucking head against the wall". DS
Richardson then said "you must tell the truth to this third Officer because he does not like
hurting boys like you" and the third Officer said "You had better start explaining quick or
there will be trouble". There was then said to have been a series of serious physical
assaults by the third officer as a result of which Abid began to make admissions. After he
had made these admissions, it was said that the police put down the words of his
statement and merely asked him if he agreed to their words and he had said 'Yes' in
answer to every question.

When the judge came to juxtapose the evidence of Abid and that of the police officers, he
said:-

"If he [Abid Hussein] is right, those Police Officers were party to callous threats couched
in obscene language. Brutality. They are guilty of concealing altogether the fact that a
third Officer was present at the interview. They are guilty of creating — and | use the word
deliberately — creating a Statement by this Defendant which is wholly false and then
coming before this Court and committing deliberate perjury. And they have done all that
to procure a false verdict of guilty against this Defendant.

Members of the Jury, it is probably difficult to imagine more serious charges that could be
made against Police Officers. It is nonsense, | think, for it to be suggested that it is
understandable for Police Officers to act in this way because a baby had been injured.
Members of the Jury, they are, if he is right, guilty of conduct which should result in their
immediate dismissal from the Police Service. They are not fit to be Police Officers. That is
what is involved in his evidence. You will think about it and you will think about those
Police Officers. You have seen them. Do you believe there is a word of truth in those
allegations?"

The judge then pointed out that if the jury thought that Abid may have been telling the
truth, his confession was entirely valueless and continued:-

"If, on the other hand, you think that the Defendant was telling you a pack of lies,
particularly about this conduct of the Police Officers towards him in this case, then you
probably would not attach very much importance to his denial before you that he had
used violence towards his young brother. You would be left then only with the evidence of
the Police Officers as to what he said to them in the Statement. Treat that all under one
heading as a confession.
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You would be left with his confession to the Police of having used considerable violence
towards his baby brother. It would then be for you to decide whether you felt dissatisfied
in acting upon his confession. You, of course, can only attach weight to a confession, if
you feel that it was voluntarily made. Voluntarily, freely, made so it sets out what this
Defendant really wanted to say at the time. The Prosecution must satisfy you that it was
freely made. If you have any real doubt about that, then you would attach little or no
weight to any confession. If you felt that it was freely made, as the Police Officers say
that it was, then you are entitled to rely upon it and to regard it as being genuine and
truthful.

The suggestion has been made by the Defence — perhaps a somewhat half-hearted
suggestion — that you cannot be satisfied that this confession was freely and voluntarily
made because, in some way, the Defendant is a young lad of sixteen who was frightened
of the Police Officers — not because he had been beaten up (I am assuming you have
rejected his evidence on that) — apart from that, simply because he was a young man at
the Police Station and his father was not there to look after him. That, in some way, you
should regard him as being frightened — overawed by the Police Officers. Mr Lawton has
referred you to Home Office Directions that young people under seventeen should be
interviewed only in the presence of parents or some other independant [sic] person who
can look after their interests. Well, these are directions given to the Police Officers. They
are not the law of the country, Members of the Jury and, of course, directions like that
cannot cover every case which comes before the Court. Every case must be examined
carefully and, as | say, the matter you have to decide is, in this case, was this confession
made freely and voluntarily by this Defendant? You may think it is not so important what
his age is. What is important is what type of young man he is."

This latter paragraph refers to the Administrative Directions, attached to the Judges'
Rules at the date of trial, requiring that any interview with a juvenile be conducted in the
presence of an appropriate adult. There is no separate reference in the summing-up to
the fact that the jury should also take into account the fact that Abid had not been offered
any opportunity to take legal advice until after the second interview.

In due course after further guidance in response to a question about intention the jury
returned a verdict of guilty.

The First Appeal

There was then an application for leave to appeal but before that application was heard
there was an investigation into allegations made by Abid after his trial. These allegations
were not merely that the police had obtained admissions by oppression but also that
Sabbir Hussain had been responsible for the death of Mushtaq but had encouraged Abid
to take the blame. These investigations are summarised in the CCRC reference but took
the matter no further and in due course leave to appeal was granted and the appeal
heard on 5th March 1980. The principal grounds of appeal presented by Mr Peter Taylor
QC (as he then was) were these:-

(1) That the judge had misdirected the jury in respect of the intent necessary to support a
charge of murder in that he had not given them adequate directions on the relevance of
the Appellant's age to that issue.

(2) The summing-up was hostile and therefore the conviction unsafe because:

(i) The trial judge should not have commented about the consequences for the police
officers if the Appellant's allegations of mistreatment turned out to be true (cf. Culbertson
(1970) 54 Cr App R 310.
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(ii) The judge had failed to give the jury adequate directions about the Judges' Rules, in
particular the interviewing of juveniles without an adult being present, and had been
overly dismissive of them in his summing up.

In dismissing the appeal, the Court of Appeal held:-

(1) The first ground would have appealed to them but for the fact that the Appellant had
admitted in evidence that he did appreciate that the things he was alleged to have done
to Mushtaq would be likely to cause really serious injury.

(2) While disapproving the remarks about the police officers, the Court said that persons
who make complaints about police officers could not complain if the judge commented
severely about unjustified attacks on police officers. Also, although some judges may
have gone further than Jones J in dealing with the absence of an adult, the issue had
been left to the jury. Overall, the fact that in one passage of the summing-up the judge
went further than he should have done and in another did not go as far as some might
have done did not make the verdict unsafe or unsatisfactory.

This reference

On 26th March 2003 the CCRC after an exhaustive investigation referred Abid's case to
the Court of Appeal under section 9 of the Criminal Appeal Act 1995 and thereby set in
motion this (second) appeal. There are basically two grounds of appeal but each ground
is divided into a number of sub-grounds. They are as follows:-

(1) The manner in which the Appellant was detained and interviewed resulted in serious
and significant breaches of the Judges' Rules and other protections which the appellant
should have enjoyed. The principal breaches were:

(i) He was detained without legal advice or being told he had the right to legal advice;
(i) he was interviewed without any, or any effective, appropriate adult being present;
(iii) he was not cautioned before the first interview during which he made admissions;
(iv) he was a vulnerable 16 year old and was held incommunicado for nine hours.

As a consequence, the admissions made by the Appellant were procured by oppression
and/or were unreliable and should not have been admitted by the learned judge.
Accordingly, the verdict is unsafe.

(2) The summing-up was defective or deficient in the following respects:

(i) the judge failed to direct the jury on the potential effect of the breaches of the
Appellant's rights;

(ii) he failed to give an adequate direction on the Appellant's good character;
(iii) he made comments about the police officers which were prejudicial to the Appellant;

(iv) he failed to give a Lucas direction on lies;
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(v) he made comments about the Appellant's personal characteristics which were unfair
and misleading.

The Law

These grounds of appeal rely heavily on the legal principle that where, between
conviction and appeal, there have been significant changes in the common law or in
standards of fairness, the Court is required to apply modern legal rules and procedural
criteria even though they were not and, could not reasonably, have been applied at the
time. This legal principle is set out in paragraph 5 of the judgment of this court in Bentley
(381st July 1998) [2001] 1 CAR 307 where Lord Bingham CJ added:

"This could cause difficulty in some cases but not, we conclude, in this."

The reasons why no difficulty arose in Bentley was that there were errors in the
summing-up in relation to the burden of proof, the standard of proof and the directions on
joint enterprise which rendered the summing-up defective in the light of both the law and
procedure at the time of trial.

Lord Bingham CJ returned to this point in the case of Ashley King [2000] 2 CAR 391
where the applicant had confessed to a killing during an interrogation in breach of the
rules in force at the time. He had not been cautioned nor had he been charged when he
first admitted to the substance of the charge; he had been detained against his will
although he was not under arrest and was not advised of his right to receive legal advice
until after two interviews in which he had made extensive admissions. All this was at a
time, unlike the present case, when the Police and Criminal Evidence Act 1984 was in
force. The court was invited to consider the correct approach if a suspect were
investigated and detained at a time when the statutory framework governing
investigation, interrogation and detention was different from that in force at the time of
any appeal. Lord Bingham CJ gave the following guidance:-

"We remind ourselves that our task is to consider whether this conviction is unsafe. If we
do so consider it, section 2(1)(a) of the Criminal Appeal Act 1968 obliges us to allow the
appeal. We should not (other things being equal) consider a conviction unsafe simply
because of a failure to comply with a statute governing police detention, interrogation and
investigation, which was not in force at the time. In looking at the safety of the conviction
it is relevant to consider whether and to what extent a suspect may have been denied
rights which he should have enjoyed under the rules in force at the time and whether and
to what extent he may have lacked protections which it was later thought right that he
should enjoy. But this Court is concerned, and concerned only, with the safety of the
conviction. That is a question to be determined in the light of all the material before it,
which will include the record of all the evidence in the case and not just an isolated part.
If, in a case where the only evidence against a defendant was his oral confession which
he had later retracted, it appeared that such confession was obtained in breach of the
rules prevailing at the time and in circumstances which denied the defendant important
safeguards later thought necessary to avoid the risk of a miscarriage of justice, there
would be at least prima facie grounds for doubting the safety of the conviction — a very
different thing from concluding that a defendant was necessarily innocent."

This guidance is far from saying that a contravention of a safeguard which has only
become applicable since the time of conviction will be enough to render a conviction
unsafe and is, to that extent, a recognition that the principle set out in Bentley cannot be
taken too far. The essential question is whether the conviction is safe and it would be
surprising if the mere fact that (for example) a "good character" or "lies" direction had not
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been given in the terms which are conventional to-day would be enough to enable a court
to doubt the safety of a conviction.

This was also, we think, the approach adopted in Hanratty [2002] 2 CAR 419 at page 450
where under the heading "The Effect of the Passage of Time" Lord Woolf CJ said:-

"98. . ..... For understandable reasons, it is now accepted in judging the question of
fairness of a trial, and fairness is what rules of procedure are designed to achieve, we
apply current standards irrespective of when the trial took place. But this does not mean
that because contemporary rules have not been complied with a trial which took place in
the past must be judged on the false assumption it was tried yesterday. Such an
approach could achieve injustice because the non-compliance with rules does not
necessarily mean that a defendant has been treated unfairly. In order to achieve justice,
non-compliance with rules which were not current at the time of the trial may need to be
treated differently from rules which were in force at the time of trial. If certain of the
current requirements of, for example, a summing-up are not complied with at a trial which
takes place today this can almost automatically result in a conviction being set aside but
this approach should not be adopted in relation to trials which took place before the rule
was established. The fact that what has happened did not comply with a rule which was
in force at the time of trial makes the non-compliance more serious than it would be if
there was no rule in force. Proper standards will not be maintained unless this Court can
be expected, when appropriate, to enforce the rules by taking a serious view of a breach
of the rules at the time they are in force. It is not appropriate to apply this approach to a
40-year-old case."

It will, therefore, often be important in disposing of appeals made by way of references
from the CCRC in comparatively old cases for this court to decide whether the facts
complained of constitute a breach of rules in force at the time of trial or only of rules and
standards that have subsequently become required by law or thought to be desirable. If,
moreover, a breach of the rules existing at the time is established, such breach will
usually have been brought to the court's attention. If it has been, the court's reaction to
such breach and its directions, if any, to the jury will be important matters to which regard
should be given. It may be that at the time of trial the breach will have been regarded as
less important than it would to-day. In the light of the authorities cited it is the current
approach to such breaches that should govern the matter.

Individual grounds of appeal

With these principles in mind, we turn to the individual grounds.

(i) Detention without the offer of legal advice

For the Crown Mr Martin Wilson QC accepted that Abid was not offered legal advice until
after the end of the second interview and that the third interview took place and Abid's
statement was made before it was practicable for any legal adviser to attend. He pointed
out, however, that this fact was elicited on the voir dire and submitted that the judge must
have expressed himself satisfied that the admissions had been made voluntarily. It is a
striking fact that nothing was made of this point when Mr Peter Taylor QC came to
present Abid's appeal.

The elementary right to legal advice when facing an interview which may lead to a
serious charge existed, of course, in 1978. It would be fair to say that it was assumed in
(rather than granted by) the Judges' Rules 1964. The introductory part states:

"These Rules do not affect the principles . . . .
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(c) that every person at any stage of the investigation should be able to communicate and
consult privately with a solicitor. This is so even if he is in custody provided that in such a
case no unreasonable delay or hindrance is caused . . .."

It may not be quite correct to say that, in 1978, the police were obliged to "offer" a
suspect legal advice since, as far as we can remember, there was no duty solicitor
scheme as such in those days. But when the police raised the question of legal advice,
Mr Sabbir Hussain had no difficulty in identifying a solicitor he wished to consult.

Junior Counsel for Abid, Mr Julian Knowles did some overnight research on the legal
position in 1978 and we were referred to the cases of Lemsatef (1977) 64 CAR 242, Allen
[1977] Crim LR 163 and Elliott [1977] Crim LR 551. In Lemsatef the appellant had been
detained and interrogated in relation to a drug importation between 3.30 and 4.20 am and
then said he would not answer further questions until he had seen his solicitor. The
customs officer conducting the interrogation said he could not see a solicitor at that time
of the morning. The appellant's wife got in touch with a solicitor in the afternoon of the
same day but the solicitor was not allowed to see the appellant before his interrogation
had ended in oral admissions and a statement amounting to a confession. Judge Henry
Scott QC sitting at Wakefield decided that the admissions were made voluntarily. On 2nd
July 1976 the Court of Appeal decided that there was nothing to indicate that the judge
had exercised his discretion wrongly. After Lemsatef was decided but before it was
reported, MacKenna J sitting at Reading on 27th September 1976 excluded evidence of
an interview after a suspect had been refused access to a solicitor on the ground that the
answers had been unfairly obtained (Allen), while Kilner Brown J sitting in Newcastle in
June 1977 declined to follow McKenna J's lead saying that a statement obtained before a
suspect had received legal advice was not to be excluded because it was obtained in
breach of the Judges' Rules "if it has not thereby been rendered unreliable" (Elliott). It is
perhaps permissible to speculate that the approach of Kilner Brown J was more widely
regarded as correct in the profession and that, whether he knew of these actual
authorities or not, Mr Peter Taylor QC did not think there was much mileage in attacking
Kenneth Jones J's exercise of discretion in relation to the absence of legal advice.

The Royal Commission on Criminal Procedure (Cmnd 8092, published January 1981)
recognised the right of access to legal advice as it then existed but proposed that it be
strengthened in certain respects (paras 481-93). Section 58 of the Police and Criminal
Evidence Act 1984 now provides:-

"58 Access to legal advice

(1) A person arrested and held in custody in a police station or other premises shall be
entitled, if he so requests, to consult a solicitor privately at any time.

(2) Subject to subsection (3) below, a request under subsection (1) above and the time at
which it was made shall be recorded in the custody record.

(3) Such a request need not be recorded in the custody record of a person who makes it
at a time while he is at a court after being charged with an offence.

(4) If a person makes such a request, he must be permitted to consult a solicitor as soon
as is practicable except to the extent that delay is permitted by this section.

(5) In any case he must be permitted to consult a solicitor within 36 hours from the
relevant time, as defined in section 41(2) above.
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(6) Delay in compliance with a request is only permitted—
(a) in the case of a person who is in police detention for a serious arrestable offence; and
(b) if an officer of at least the rank of superintendent authorises it.

(7) An officer may give an authorisation under subsection (6) above orally or in writing
but, if he gives it orally, he shall confirm it in writing as soon as is practicable.”

The remaining sub-sections deal with the circumstances in which an officer of appropriate
rank may authorise delay in complying with a request to see a solicitor. The generosity
with which these provisions are construed in favour of the suspect can be seen from R v
Samuel [1988] QB 615 in which at page 630E Hodgson J called the right of access to a
solicitor "one of the most important and fundamental rights of a citizen".

For the moment we leave this matter there and turn to the absence of an independent
adult.

(2) Absence of independent adult

The position as to this in August 1978 was governed by Home Office Circular 89/1978
dated June 1978. Appendix A to that Circular set out the Judges' Rules as they had been
formulated in 1964. Appendix B to the Circular contained what were called
"Administrative Directions on Interrogation and the Taking of Statements". Direction 4
was headed "Interrogation of children and young persons”. (Abid Hussain was 16 years
old both at the time of Mushtaq's death and at the time of trial.) Direction 4 said:-

"As far as practicable children and young persons under the age of 17 years (whether
suspected of crime or not) should only be interviewed in the presence of a parent or
guardian, or in their absence, some person who is not a police officer and is of the same
sex as the child."

The Royal Commission thought that the provisions of this Direction were broadly right
although they pointed out that it was more important that the adult should be known to
the juvenile rather than that he or she should be the same sex as the juvenile. They gave
their reasons for saying that it was essential for an adult to be present in these words
(para. 4.103):-

"Juveniles may not as readily understand the significance of questions or of what they
themselves say and are likely to be more suggestible than adults. They may need the
support of an adult presence; of someone to befriend, advise and assist them to make
their decisions . . . . This presence is, however, no substitute for having access to legal
advice and the right to that applies equally to a juvenile."

The Commission recognised that social workers would often attend interviews of
juveniles and said this about them (in para. 4.108):-

". .. whether or not the juvenile is in care and whether or not the social worker is standing
technically in loco parentis the social worker should have the same function as the
juvenile's parent, of providing support and advice and he should have an opportunity to
speak with the juvenile in private. Generally the social worker should be present to
ensure that the person being interviewed . . . understands the questions that are being
put to him. He should not attempt to act as his legal adviser."
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The concept of an "appropriate adult" is now familiar as a result of the Police and
Criminal Evidence Act 1984 and the Code of Practice for the Detention Treatment and
Questioning of Persons by Police Officers (Code C) issued pursuant to that Act. Para. 1.5
of the current version of the Code requires all those who appear to be under the age of
17 to be treated as juveniles. Para. 1.7 defines an appropriate adult. Para. 3.15 requires
the appropriate adult to be informed as soon as practicable of the grounds for detention
and be asked to come to the police station and para. 11.15 provides that a juvenile must
not be interviewed or asked to make a written statement in the absence of an appropriate
adult unless delay would cause immediate risk of harm to persons or serious loss or
damage to property. Para. 11.17 states that the purpose of the presence of an
appropriate adult is:

first, to advise the person being questioned, then to observe whether or not the interview
is being conducted properly and fairly, and thirdly to facilitate communication with the
person being interviewed.

Para 11 C of the Notes for Guidance in the current version explains why appropriate
adults are necessary and what their role should be. They acknowledge that juveniles are
often capable of providing reliable evidence but point out that they may be

"prone to provide information which is unreliable, misleading or self-incriminating".

In the light of the comments of the Royal Commission, the provisions of Code C and its
accompanying Notes for Guidance, the report of the inquiry into the Confait case and
case law such as Downing [2002] EWCA Crim 263, we consider that the CCRC is
justified in saying (para. 7.25.3 of the Reference) that there have been developments in
the understanding of the vulnerability of suspects and in particular of juvenile suspects
since Abid's trial in 1978. This is particularly true in relation to admissions or confessions
made by a juvenile when alone in police interviews. The question for us is whether it is
right to take into account these developments in assessing whether Abid's conviction is
safe.

In this connection we note:

(1) Abid was interviewed twice without any adult being present. That was a breach of
paragraph 4 of the Administrative Directions annexed to the Judges' Rules in force at the
time of trial;

(2) Abid was held at the police station alone, apart from the police officers interviewing
him, from 12.00 until about 21.00 when his father was invited into the interview room
during the second interview;

(3) A moment's reflection would have shown that Abid's father could not be expected to
give him effective support. The father had just heard that his infant son, Mushtaq, had
met a violent death: his first instinct would be to discover how this had come about. The
interests of his other son, the suspect, would inevitably take second place in his mind.
Unsurprisingly, when the police asked Abid to repeat in front of his father what he had
told them and Abid's father then heard him admit that he had hit and kicked Mushtaq, and
saw him go on to gesture how he had masturbated over the baby, Abid's father left the
room. But there was another reason why this father might well not have been the most
suitable independent adult. At the stage of interview the police ought to have kept open
all possibilities in relation to Mushtaqg's death and, if Abid were convincingly to deny that
he was responsible, his father would be the only other realistic candidate;

(4) Abid was woken up to have a third interview at 23.30;
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(5) the social workers Ms Jessie Owens and Mr Bryan Mettrick were invited by the police
to attend this third interview; there is no reason to suppose that they could not have been
called earlier; Abid was not given any opportunity to talk to them privately before the third
interview, although he did talk to them privately before he made his statement;

(6) the one question which the interview notes record Ms Owens as having asked Abid in
the course of the third interview was:-

"Why did you do it, are you homosexual? Have you done this thing before with other
boys?"

We think this would today not be regarded as a suitable intervention by an appropriate
adult and gives some support to the submission made to us that Ms Owens may have
been more concerned to find out what had happened to Mushtaq, rather than to protect
the interests of Abid. We do not say this by way of criticism. As we have already
indicated, the concept of an "appropriate adult" was unknown in 1978 in that phrase. (The
Administrative Directions referred merely to "parent or guardian or, in their absence,
some person who is not a police officer".) Even since 1984 the role of the "appropriate
adult" has developed considerably;

(7) Mr Mettrick, junior to Ms Owens, is not recorded as having said anything in interview.
We were invited to receive in evidence pursuant to section 23 of the Criminal Appeal Act
1968, a statement from him given to the CCRC in 2002. We have decided that it is
appropriate to do so. He said that in 1978 he had a more limited understanding of his role
than he does today. He said in particular that he did not then regard it as his duty to
advise Abid, although he would have intervened to stop abusive behaviour. Although we
think it right to admit his statement in evidence, it does not take matters very far. Any
useful advice would mainly have been that Abid should consult a solicitor; no social
worker would or should take it on himself to give any legal advice.

For the moment we leave the question of appropriate adult and turn to the third failure of
which complaint is made.

(3) Failure to caution Abid before his first interview

Mr Owen QC for Abid submitted that, despite the exclusion of most of the first interview
from the trial by reason of the police's failure to caution Abid, there was material
unfairness because Abid had made incriminatory statements in the first interview which
led to the similar (but more seriously) incriminating statements in the second and third
interviews.

The only explanation which emerged from the first interview and was put before the jury
was Abid's statement "maybe it was the wrestling”. What the jury did not know was that
further answers had been given by Abid in the first interview which were more seriously
incriminatory viz:-

(1) "I remember now throwing baby into the couch end, he bounced and banged his head
.. . at the back";

(2) In answer to questions whether he had shaken the baby when he was wrestling with
him or dropped him otherwise than on the couch, Abid twice said "I might have".
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Either counsel had agreed or the judge had ruled (correctly in our view) that these were
incriminatory admissions which had not been made under caution and should not,
therefore, go before the jury.

After Abid had been cautioned at 20.00, DC Hirst, at the beginning of his questions, said
it looked as if the baby had been gripped by the shoulder and shaken and asked Abid
whether he had done that. This was the same question as that which Abid answered by
saying he might have done in the excluded part of the first interview. This time Abid
replied "Maybe | did. | don't know" and the interview with its subsequent admissions
proceeded from there.

In Neil [1994] Crim LR 441 this Court said:-

"Where there is a series of interviews and the Court excludes one on the ground of
unfairness, the question whether a later interview which is of itself unobjectionable should
also be excluded is a matter of fact and degree . . . . it is likely to depend on whether the
objections leading to exclusion of a first interview were of a fundamental and continuing
nature and, if so, if the arrangements of a subsequent interview gave a defendant a
sufficient opportunity to exercise an informed and independent choice as to whether he
should repeat or retract what he said at the excluded interview or say nothing."

Here there was no opportunity to exercise an informed and independent choice; all that
happened was that the caution was administered to Abid at a time when he had no
solicitor and no independent adult to advise or support him. This point, although
comparatively small in itself, shows how important the presence of a solicitor or an
appropriate adult is. They would have been entitled to know what Abid had already said
before advising him whether to continue to be interviewed. As it was the questioning
effectively took over from where it had been left earlier in the day and Abid may well have
thought that he had little option to continue in the same vein. It is in just such
circumstances that the exclusion of the first interview will often not be enough.

It can thus be seen that the submissions about the absence of a solicitor, the absence of
an independent adult and the failure to caution cannot be considered in isolation from
one another. The combination of these failures had the consequence that without any of
the support which Abid ought to have had (even in 1978) he came to make the
admissions which constituted the main part of the prosecution case.

We were asked to admit in evidence on behalf of Abid an independent psychological
report of 7th October 2004 on Abid Hussain written by a consultant clinical and forensic
psychologist, Peter S Pratt. He concluded that there was substantial first hand evidence

"that the totality of the situation which faced Abid Hussain at the age of sixteen was such
that he should, by any criteria, have legitimately been considered as extremely vulnerable
and . . . not therefore capable of making a freely offered statement unless he had been
interviewed strictly in accordance with the later introduced PACE requirements."

It seems to us that interviewing a 42 year old to establish his frame of mind or
vulnerability when he was 16 years old is such a doubtful exercise that it would not be
right to admit this evidence. In this respect we do not consider that the provisions of
section 23 of the Criminal Appeal Act 1968 are satisfied and, in our discretion, have,
therefore, declined to admit this new evidence.

The fact, however, that the courts now have a greater general understanding of the
vulnerability of juvenile offenders who make admissions or confessions is a matter which
according to Bentley we ought to (and therefore do) take into account. What Lord
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Bingham CJ there called standards of fairness have significantly changed. It is, we think,
unlikely in the extreme that to-day admissions by juveniles made in the absence of legal
advice and without the present of an appropriate adult would ever be put before a jury,
particularly when the juvenile has been effectively held incommunicado for a period of 9
hours and has then been woken up to undertake a third interview and make a statement
at 11.30 at night.

There are, therefore, to use the words of the judgment of Lord Bingham CJ in Ashley
King at least prima facie grounds for doubting the safety of the conviction by reason of a
combination of the first 3 grounds of appeal under head (1) of the grounds of appeal. We
do not regard the fourth ground as a independent ground of appeal. The fact that Abid
was a juvenile and was held incommunicado for 9 hours are, however matters that we
have taken into account in considering the absence of any appropriate adult.

We would stress that it is unnecessary to decide whether any of these 3 grounds of
appeal would on their own render Abid's conviction unsafe on the particular facts before
us. It is the combination of them that cause us to say that prima facie grounds for
doubting the safety of the conviction exist.

Mr Wilson for the Crown reminded us that this court has already decided that breaches of
the rules in force at the time of trial did not render Abid's conviction unsafe. He referred
us to R v Thomas [2003] 1 CAR 168 and R v Mills [2004] 1 CAR 78 as authorities for the
proposition that, in the absence of new evidence or new argument, it would need
"exceptional circumstances" to justify a second appellate court in departing from a first
appellate decision. We are, of course, bound by these decisions but the argument
presented to the first appellate court was confined to the absence of an independent
adult alone. The argument in the present case has been presented on the basis of the
combination of the absence of legal advice and the failure to caution Abid as well as the
absence of an independent adult; moreover it is the combination of all 3 factors taken
together that has persuaded us in the present case that there are prima facie grounds for
doubting the safety of the conviction.

Moreover in any case where what we may call the Bentley principles apply, whereby the
safety of a conviction has to be assessed according to modern legal rules and procedural
criteria, there may have occurred what the first chairman of the CCRC, Sir Frederick
Crawford, has called the "jurisprudential drift" referred to in paragraph 74 of Thomas. This
may of itself be justification for a departure from a previous decision of this court.

Second group of submissions in relation to the summing-up

The first of these grounds that the judge failed to direct the jury on the potential effect of
the breaches of Abid's right to have access to a solicitor and to have an independent
adult present at interview is an extension of the first group of submissions. The judge did
not refer to the breach of Abid's right to have a lawyer present but did refer to what he
called the "Home Office Directions”, that young people should only be interviewed with an
independent person "who can look after his interest". He described these as being
directions given to police officers not the law of the country. That was correct at the time;
no such direction could be given to-day. He correctly said that the question for the jury
was whether the confession was made freely and voluntarily by the defendant. We do not
think that this ground of appeal can have life independent of the first group of
submissions. On the other hand neither do we consider that what the judge did say to the
jury about the absence of an independent adult can be said to detract from the
conclusion which we have reached that there are prima facie grounds for doubting the
safety of the conviction.
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The remaining heads of submission under this ground do not, in our judgment, afford any
ground for allowing this appeal. They are all examples of cases where to-day in 2004 a
summing-up would be delivered in different terms from those in which it was in fact
delivered in 1978. In such cases, as Lord Bingham CJ said in Ashley King, the question
will be whether the conviction was safe. A complaint that in 1978 a failure to give both
limbs of the good character direction now required by Vye (1993) 97 CAR 134 or that a
"lies" direction was not given in accordance with Burge and Pegqg [1996] 1 CAR 173 will
very seldom give rise to doubt about the safety of a conviction and they would not do so
here either separately or in combination, if these complaints stood on their own.

Directions about the consequence for police offers could be in a different category. The
direction we have cited above which referred to the police being guilty of conduct which, if
Abid was right, "should result in their immediate dismissal from the Police Service" would
be the subject of severe criticism of given in any summing-up to-day, see Culbertson
(1970) 50 CAR 310 and Bentley [2001] 1 CAR 307 at paras. 50-53. We do not, however,
think that this ground could be determinative in the present case. This ground was
specifically considered by the Court of Appeal in 1980. At page 10 of the judgment
Lawton LJ did criticise the direction in the light of Culbertson but said that the judge was
entitled to invite the jury's attention in strong terms to the issues which arose. He then
said that attacks on the police were becoming all too common and added:-

"When they are made without justification, accused persons must not complain if the
judge comments severely upon what they have done, provided always the judge leaves it
to the jury to determine who is to be believed . . . ."

This with respect is circular reasoning. The whole issue for the jury is whether it is the
police or the defendant who are to be believed. At the time of his direction the judge
ought not to presume that attacks are made without justification so as to justify the
severity of his comments.

Nevertheless if Abid had been provided with proper safeguards in the form of legal advice
and the presence of an independent adult at the right time, we cannot think that any
resulting conviction could be rendered unsafe by the judge's directions in relation to
police credibility. Of course, if the safeguards had been provided, it would be most
unlikely that Abid's defence would have taken the form which it did.

Safety of the conviction

The position therefore is that there are prima facie grounds for doubting the safety of the
conviction. Is it in fact unsafe?

Mr Wilson for the Crown submitted that the prosecution case did not depend on Abid's
admissions alone. It depended on the fact that Abid had the opportunity and the fact that
it was never suggested that the only other person with any opportunity (Abid's father) had
in fact been responsible for the killing. Mr Wilson invited us to receive into evidence a
report which recounted the result of a penile plethysmographic test conducted on Abid in
1995. This was said to show that his largest response to age-gender slides was to young
boys, but the report did not say how young such boys were. We fail to see, however, how
the results of this test can be relevant to the charge of murder which was the only charge
the defendant faced in 1978. We are extremely dubious that it could ever have been (or
be) relevant to the buggery charges which remain of the file. In these circumstances we
do not admit that new evidence.

Taking all the above considerations into account we cannot regard this conviction as
safe. Much the most cogent evidence was Abid's own admissions obtained in breach of



the Judges' Rules. They would not be regarded as admissible to-day and, despite the
fact that they were admitted into evidence in 1978, we cannot, in the light of the approach
laid down in Bentley and Ashley King, regard them as reliable. If they had been ruled
inadmissible in 1978, it is impossible to imagine that the prosecution could realistically
have continued.

60. We are conscious that it was never suggested at trial that any other person Kkilled
Mushtaq and that it is only since Abid's conviction that Abid has begun to suggest that
Sabbir was Mushtaq's killer. The CCRC was not able to deal with this suggestion; neither
can we. We would only echo the observations of Lord Bingham in Ashley King that
having grounds for doubting the safety of a conviction is a very different thing from
concluding that a defendant is necessarily innocent.



The Old Bailey is England's most important crown court. The court can try

crimes from any part of the country. It was originally established as a Session
House in 1539 but was rebuilt in 1774. The Old Bailey became known as the
Central Criminal Court. The building was demolished in 1902 and today the Old

Bailey stands on the site of Newgate Prison.

A court is held at the Old Bailey eight times a year for the trial of prisoners for
crimes committed within the city of London and the county of Middlesex. The
crimes tried in this court are high and petty treason, murder, felony, forgery, petty
larceny, burglary, etc. The print represents the court employed in the examination

of a witness.

Rudolf Ackermann, Old Bailey, from Microcosm of London(1808)




a formal constitutional declaration or legislatagsertion by which a
government both defines fundamental rights andtige of its citizens and establishes
their protection against arbitrary or capriciougerference or infringement by the
government. Specifically, in Western political titeh, the term is used to signify the
Bill of Rights (1689) of England, the Declaratiohtbe Rights of Man and of the Citizen
(1789) of France, and, in the United States, th& fien amendments to the federal
Constitution (1791) and portions of the constitni@f the individual states that establish
similar guarantees. (See alBeclaration of the Rights of Man Constitution of the
United States)

By extension of meaning, bills of rights sometima® regarded as including the
definition and establishment of rights and libestterough tradition or in documents or
enactments prior or subsequent to any formal datoter bearing the name. In Great
Britain, for example, many of the rights and lilest safeguarding the citizens are not
specified in the Bill of Rights of 1689 but areasished in common law or defined in
the Magna Carta (1215) and the Petition of RigbR@). In the United States, where the
protections of its Bill of Rights derive significéy from English sources, the general
termbill of rights sometimes is construed to include also those iadditor strengthened
protections asserted throughout the federal Caonistit (importantly in the 14th
Amendment) and enunciated in constitutional densiof the federal courts. (See
Magna Carta; Petition of Right.)

Formal bills of rights or their equivalents in Islgitive enactments, although too often
disregarded, have been written by the governmeéntsost nations of the world. In 1948
the Universal Declaration of Human Rights was aédty the United Nations to serve
as a standard of definition of rights among théomat (SedHuman Rights.)

Among provisions most commonly found in bills afhrts are those asserting the general
right to life and liberty; those defining specifzotections for the freedom of speech,
press, and religious expression, the right of jeetiand of peaceful assembly, the right to
equal protection before the law, and the right ublig trial; and protections against
arbitrary arrest or unreasonable search, excedmie or fines, and cruel or unusual
punishment. (Se€ivil Rights and Liberties.)

In American history and constitutional law, themeBill of Rights
usually signifies the first ten amendments to tlemitution of the United States. These
amendments, more precisely the first eight of thepecify certain basic freedoms and
procedural safeguards of which the individual may be deprived by governmental
power. Taken together, these specified freedomgaestdctions are the core of American
civil liberty and provide the constitutional bais judicial protection of the rights of the
individual. Of particular importance are the proors of the 1st Amendment (freedoms
of religion, speech, press, assembly, and petititr® 4th Amendment (prohibition of
unreasonable searches and seizures); the 5th Aneendjprohibitions against double
jeopardy and self-incrimination; no taking of lifdgerty, or property without due process



of law; requirement of fair compensation when pevproperty is taken for public use);
the 6th Amendment (procedural safeguards in crimprasecutions); and the 8th
Amendment (prohibitions against excessive bail@oeél and unusual punishments).

The Constitution itself, as submitted to the 13estdor ratification in 1787, contained
several provisions of major significance for ciliiderties—for example, the clauses in
Article I, section 9, forbidding bills of attaindezx post facto laws, and suspension of the
writ of habeas corpus—but it did not include a kagaof individual rights and
immunities. The probable explanation for this onoissis that the delegates to the
Constitutional Convention did not expect the newiamal government to expand its
regulatory activities to any great extent and tfeeeethought that there would be few
occasions when federal power would come into goHiswith individual interests and
concerns. Liberty-conscious Americans of the pastdRutionary period were, however,
unwilling to take the risk that a powerful natiorgdvernment might someday move to
impair individual liberty. (Se€onstitutional Convention.)

Indeed, the Bill of Rights tradition was so stroagthis time that by 1789, bills of
individual rights had been written into eight statastitutions. Of these state documents
the Virginia Bill of Rights, drafted in large pably George Mason and adopted in
Virginia in 1776, was the most influential modef fahat would become the Bill of
Rights of the national Constitution. A Virginianandes Madison, was a principal
draftsman of the first ten amendments to the Cuuitn, and use of the Virginia Bill as
a drafting model is evident from a comparison & tWwo texts concerned. (Shtason,
George Madison, James)

Throughout the time that the Constitution was keetbe state conventions for ratification
(1787-1788), strong concern was expressed in esetg at the absence from that
document of a detailed bill of rights. Criticismsem severe in Virginia and
Massachusetts, for example, and North Carolina weriar as to make its ratification of
the Constitution expressly conditional on the adwpof a bill of rights. Historians are
agreed generally that the Constitution might nénaare been ratified if its proponents had
not given assurance that the proposal of a bithdifvidual rights would be an early order
of business at the First Congress convened undendtv Constitution. This pledge was
honored, and the first ten amendments, which domstithe Bill of Rights, were
submitted together in 1789, and their ratificatynthe states was completed on Dec. 15,
1791. The first ten amendments are, thereforepalist contemporaneous with the
Constitution itself.

As originally drafted and ratified, the Bill of Rigs was understood as having effect only
as a limitation on what might be done constitutlynby the new national government.
State, county, and municipal officers were, of seysubject to the limitations prescribed
by each state's own constitution, but the SuprerpartCearly decided Barron v.
Baltimore, 1833) that the guarantees of the first ten amentsmi® the Constitution of
the United States did not apply as limitations be power of the states and their
subordinate local authorities. Suppose, for exanthkg a state legislature, at some time
before 1868, had enacted a statute calling force#resorship of newspapers within the
state. That statute could have been challengedeircdurts as violative of some relevant



provision of the local state constitution, but neestion of federal constitutional law
would have been presented. The 1st Amendment'sugiegr of freedom of the press, like
all the other provisions of the national Bill ofgRis, operated, of its own force, only to
bar restrictive action by the national governmdiite states were free, subject only to
their own constitutions, to place such restricti@mscivil liberties as their legislatures
might see fit to impose.

The original constitutional situation was profoundhanged by the adoption of the 14th
Amendment in 1868. The key clause of that amendmantelation to the judicial
protection of civil liberties, reads as follows:omshall any State deprive any person of
life, liberty, or property, without due processlafv." In a long series of constitutional
decisions, the Supreme Court has interpreted thisse as a general limitation on state
power, thus making many of the specific protectiohthe Bill of Rights as good against
the states as against the national government. "ife®rporation” of the essential
provisions of the first eight amendments into the grocess clause of the 14th is one of
the most important developments in constitutioriatdny. (SeeSupreme Court of the
United States Due Process of Law)

As the principal steps in the process of incorpomatthe Supreme Court has held (1) that
the essential civic freedoms guaranteed againgtasonable federal interference by the
Bill of Rights—for example, the free exercise ofig®n, freedom of speech, and
freedom of the press—are aspects ofliiberty specified in the above quoted clause of
the 14th Amendment and therefore secured to thiidhl against state as well as
federal impairment; and (2) that certain of thecedural safeguards specified in the Bill
of Rights—for example, an accused's right to coluisdelony prosecutions and the
prohibition of cruel and unusual punishments—apeats of the due process guaranteed
by the 14th Amendment and therefore secured tosadcpersons in state, as well as
federal, adjudicative proceedings.

This is not to say that the due process of the Aiiendment embodies each and every
one of the specific protections recited in the BfllRights. The incorporation of the Bill
of Rights into the 14th Amendment extends only uohsof the safeguards of the first
eight amendments as are "of the very essence dfeaar®e of ordered liberty" (Benjamin
Cardozo inPalko v. Connecticut,1937). As applied by the Supreme Court, this text
excludes from incorporation procedural safeguattth s the necessity of a grand jury
indictment in prosecutions for crime (5th Amendmerthe right of trial by jury in
criminal cases (6th Amendment), and the right @&l toy jury in civil suits at common
law (7th Amendment). But the court affirmed the Bifmendment privilege against self-
incrimination inEscobedov. lllinois (1964), concerning the right to an attorney during
police questioning, and iMiranda v. Arizona (1966), ruling invalid any confession
unless the suspect had been warned of his or gi@isrio be silent and to see a lawyer.
(SeeCardozo, Benjamin)

Sharp differences of opinion over incorporation eleged among the members of the
Supreme Court after World War 1. Justice Hugo ladk was particularly critical of the
selective approach to "incorporation” and urgectadpdly in dissenting opinions that the
14th Amendment be interpreted to make all the $pguiotections of the Bill of Rights



applicable as fully against the states as agdmestaderal government. Black ultimately
lost the battle over full incorporation, but he mihagve won the war. Certainly the
procedural safeguards of the Bill of Rights applgrendirectly and comprehensively in
federal than in state proceedings, and some difte® in federal and state practice are
therefore to be anticipated. Still, the likelihathét serious differences will exist between
federal and state procedures is greatly lesseneithdogircumstance that almost every
state constitution contains in its own bill of righprocedural safeguards substantially
coextensive with those specified in the first eightendments to the Constitution of the
United States. (Selack, Hugo.)

The English Bill of Rights, enacted by the Coni@mtParliament on Dec. 16,
1689, is one of the three great landmarks of thgli&imconstitutional tradition, the others
being the Magna Carta (1215) and the Petition ghR{1628). The Bill of Rights was
the product of the Glorious Revolution of 1688, vei®y the absolutist James Il was
deposed and replaced with William and Mary; it esents the triumph of Parliament
over the crown in the long contest for supremaay ttad marked English history. (See
Glorious Revolution.)

The Convention Parliament's offer of the Englisiotie to William and Mary had been
accompanied by a declaration of rights, in whichtate governmental principles and
legal protections were set out as "the true, ancard indubitable rights and liberties of
the people of this kingdom." In other words, thecBetion of Rights stated the
conditions on which the invitation to the new s@igns was being extended. The
declaration was accepted by William and Mary on.RA€h 1689, and the Bill of Rights
was, in effect, a recasting of the declaration itite form of an act of Parliament.
Thereafter in English political history, claims toyal prerogative were doomed, and
parliamentary supremacy was established as therateptinciple of the English
constitutional tradition. (Se@eclaration of Rights)

The specific clauses of the Bill of Rights can beuged into three broad categories: (1)
provisions confirming and safeguarding the insttutof parliamentary supremacy,
notably those stating that parliaments are to be fiequently, that freedom of speech
and debate in Parliament is guaranteed, that darebe no suspension of laws without
parliamentary consent, and that parliamentary aunge required for the levying of
money and for the keeping of a standing army; (Byigions settling the succession to
the crown and restricting the succession to Pramest and (3) provisions guaranteeing
certain individual freedoms and procedural safegmamgainst impairment by
governmental power, for example, the right of jpatit prohibitions of excessive bail, and
reaffirmation of the right to jury trial.

A century later the English Bill of Rights servesl @an important source for the first ten
amendments to the Constitution of the United Statkss, the clause in the English Bill

of Rights prohibiting excessive bail and cruel amdisual punishments was taken over,
virtually word for word, in the Virginia Bill of Rjhts of 1776 and ultimately became the
8th Amendment to the Constitution of the Unitedti&a



The Canadian Charter of Rights and Freedoms isgbdhe Constitution of
Canada as set forth in the Constitution Act proctad by Queen Elizabeth Il in Ottawa
on April 17, 1982. It supersedes the Canadiand@iRights that became law in 1960 as
an act of Parliament rather than as a formal amentino the written Canadian
constitution (then, the British North America Adti867).

The 1960 Bill of Rights had proved less effectiiart many wished, and its application
was limited. Because it originated as federal stayuegislation and was not part of the
Constitution, its provisions extended only to m@&tteoming within the legislative
authority of the Canadian Parliament; matters cgminder provincial jurisdiction were
outside its scope. In addition, the courts weraataint to accept the bill as an instrument
for overriding other federal statutes.

With the passage of the Canada Act by the BritigHid&ment in March 1982 and its
receiving royal assent by Queen Elizabeth Il, thantry acquired the new Canadian
Charter of Rights and Freedoms that is binding oth the federal and provincial
governments.

The Canadian charter sets forth the fundamentatltns of conscience and religion; of
thought, belief, opinion, and expression, includiitigedom of the press and other
communications media; of peaceful assembly; araksbciation. It states the democratic
right of citizens to vote, the maximum duration Hgislative bodies, and the

requirements for the annual sitting of Parliamemd ather legislative bodies. In other
provisions the charter sets forth the rights akeits to move and gain a living; their legal
right to life, liberty, and security of the persdhe equality of individuals before the law,

and their right to equal protection and benefitshef law; the use of English and French
as the official languages of Canada; and minogatglage educational rights.

A separate part of the Constitution of Canada wtis to the rights of the aboriginal
peoples of Canada, that is, the Indian, Inuit (BBski and Métis peoples of the country.

See als®emocracy, Constitutional Law.
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The Houses of Parliament, seen over WestminstelgBri

The Parliament of the United Kingdom of Great Britain and Northern Ireland is the
supremdedgislative institutionin the United KingdomandBritish overseas territorie@t
alone hasparliamentary sovereignty At its head is theSovereign it is bicamera|
including anUpper Housgcalled theHouse of Lordsand aLower House called the
House of CommonsThe House of Lords includes two different typésnembers—the
Lords Spiritual (the senioclergy of the Church of Englandand the Lords Temporal
(members of th€eeragg it is a wholly unelected body. The House of Coomsy on the
other hand, is a democratically elected chambee. Albuse of Lords and the House of
Commons meet in separate chambers irPtdlace of Westminstécommonly known as
the "Houses of Parliament”), in the British capitabndon (more precisely, in the
borough(andcity) known as theCity of Westminster By constitutional conventigrall
government ministersincluding thePrime Minister are drawn exclusively from the
House of Commons or House of Lords.

Parliament evolved from the ancient council whidviged the Sovereign. In theory,
power is vested not in Parliament, but in th@ueen-in-Parliameht(or "King-in-
Parliament”). The Queen-in-Parliament is often swdbe a completely sovereign
authority, though such a position is debatablembdern times, real power is vested in
the democratically elected House of Commons; theef@ign acts only as a figurehead,
and the powers of the House of Lords are greatiitéd.

The British Parliament is often called the "Mothdr Parliaments,” as the legislative
bodies of many nations—maost notably, those of teentvers of th€ommonwealth-are
modelled on it. However, it is a misquotationJohn Bright who had actually remarked
on 18 Januaryl865 that "England is the Mother of Parliaments”, ire tbontext of
supporting demands for expanded voting rights ioantry which had pioneered
Parliamentary government.




History

In themedievalperiod there were three kingdomskofgland Scotlandandlreland and
these developed separate parliaments. THe/ Act of Unionbrought England and
Scotland together under tHearliament of Great Britajnand thel800 Act of Union
included Ireland under tHearliament of the United Kingdom.

Parliament of England

The English Parliament can trace its origins to Alnglo-SaxonWitenagemat In 1066
William of Normandybrought geudal systemvhere he sought the advice of a council of
tenants-in-chief andecclesiasticsbefore making laws. [il215 the tenants-in-chief
secured fromJohnthe Magna Cartawhich established that the King may not levy or
collect any taxes (except the feudal taxes to wthely were hitherto accustomed), save
with the consent of his royal council which slovdgveloped into a Parliament. 11265
Simon de Montfort, 6th Earl of Leicestsummoned the firstlectedParliament. The
franchise in parliamentary elections fmuntyconstituencies was uniform throughout the
country, extending to all those who owned the fodetof land to an annual rent of 40
shillings Forty-shilling Freeholde)s In the boroughs the franchise varied across the
country; individual boroughs had varying arrangetaeithis set the scene for the so-
called 'Model Parliamerit of 1295 adopted byEdward | By the reign ofEdward llI
Parliament had been separated into two Houses:incleding the nobility and higher
clergy, the other, including the knights and busgss and no law could be made, nor any
tax levied, without the consent of both Houses al & of the Sovereign.

When Elizabeth Iwas succeeded 603 by the Scottish King James VI who also
becameJames | of Englanthe countries both came under his personal ruteebah
retained its own Parliament. James I's succesuarles | quarrelled with Parliament
and after he provoked th&ars of the Three Kingdontheir dispute developed into the
English Civil War Charles was executed ih649 and underQOliver Cromwells
Commonwealth of Englandhe House of Lords was abolished, and the House of
Commons remained subordinate to Cromwell. AfternGxell's deatithe Restoratiorof
1660restored the monarchy and the House of Lords.

Amidst fears of &Roman Catholisuccession, th&lorious Revolutiorof 1688 deposed
James llin favour of the joint rule oMary Il andWilliam 1l whose agreement to the
English Bill of Rightsintroduced aonstitutional monarchyhough the supremacy of the
Crown still remained clear.




Parliament of Scotland

From the time ofKenneth mac Alpinthe Scottish kingdom oAlba was ruled by
chieftains and petty kings under the suzerainty ¢digh King, all offices being filled
through election by an assembly under a system knastanistry which combined a
hereditary element with the consent of those rubdter Macbethwas overthrown by
Malcolm 11l in 1057the feudal system gfrimogeniturewas introduced as Scotland came
under the influence of thgorman Conquest

In the Middle Agesthe King's Council of Bishops and Earls evolvet ia parliament,
becoming the colloquiunt' of 1235which already had a political and judicial roleoin
1326the 'three estatéshad clerics, lay tenants-in-chief and burgh cossmwiners sitting
in a single chamber, with powers over taxation andtrong influence over justice,
foreign policy, war, and legislation. The threea¢s$ chose a committee called tioeds
of the Articlesto draft legislation which was then presentedh® full assembly to be
confirmed.

Following theReformationand pressure from theirk, Catholic clergy were excluded
from 1567 and afterprotestantbishops were abolished 638 Parliament became an
entirely lay assembly. During the reignJ#mes V| the Lords of the Articles came more
under the influence of the crown, and following &xession to the throne of England in
1603 he used them to run Scotland frdoondon During the Wars of the Three
Kingdomsin the Covenanting period §38-1651) the Scottish Parliament took control of
the executive, effectively wresting sovereigntynfréing Charles 1 After Scotland was
invaded byOliver Cromwell his Commonwealthgovernment imposed a brief Anglo-
Scottish parliamentary union 657

The Scottish Parliament returned after the Restoratf Charles llto the throne iri66Q
After the Glorious Revolutionformally changed England's monarch in Februb&$9
William summoned a Convention of the Estates which coresidietters from himself
and fromJames VI] set out its terms and duly proclaimed William addry Il at
Edinburgh orApril 11, 1689

Parliament of Ireland

The Irish Parliament was founded to represent tigli§h community in thé.ordship of
Irelandwhile the native of5aeliclrish were ineligible to vote or stand for offidag first
known meeting being it264 The English presence shrank to an enclave arDundin
known as thd?ale




In 1541 Henry VIII declared the&kingdom of Irelandand emabarked on theudor re-
conquest of IrelandThe Gaelic Irish lords were now entitled to adketie Irish
Parliament as equals to the majority of English cdes Disputes followed the
introduction ofProtestantisnas the state religion when most of the populatenained
Roman Catholicand in1613-1615 constituencies were fixed so that Protestantessttl
held the majority in the Irish Parliament. Afteetinish Rebellion of 1641Irish Catholics
were barred from voting or attending the Parlianatagether in th€romwellianAct of
Settlement 1652

Under James |l & VIl the Catholics regained ground and during daeobite war in
Irelandhe agreed to the Irish Parliament's demands tonamy and restitution of lands,
but after the victory oWilliam lll of Englandthese gains were reversed with Benal
Laws making things worseRoyning's Lawmade the Irish legislature subordinate to the
Parliament of Great Britajrbut theConstitution of 1782emoved these restrictions and
about a decade later Catholics gained the righvote, though they were still debarred
from membership.

Union: the Parliament of Great Britain

Following theTreaty of Unionin 1707 twin Acts of Unionwere passed in both the
Parliament of Englandnd theParliament of Scotland/hich created a neWingdom of
Great Britain The Acts dissolved both parliaments, replacingnthwith a new
Parliament of the Kingdom of Great Britalmased in the former home of the English
parliament. WhileScots lawand Scottish legislation remained separate, thesléion
was now dealt with by the new parliament.

After the HanoverianGeorge lascended the Throne Y14 power began to shift from
the Sovereign, and by the end of his reign thetiposof the ministers—who would in
turn have to rely on Parliament for support—was eet@d. Towards the end of th8th
centurythe monarch still had considerable influence dvarliamentwhich itself was
dominated by the English aristocracy and by patyenAtgeneral electionthe vote was
restricted to landed gentry, in constituencies Whicere out of date so that in many
rotten boroughsseats could be bought while major cities remainedepresented.
Reformers andRadicals sought parliamentary reform, but as tNepoleonic Wars
developed the government became repressive andegeopward reform was stalled.

Parliament of the United Kingdom

The United Kingdom of Great Britain and Irelaneas created ii801 by the merger of
theKingdom of Great Britairand theKingdom of Ireland

The principle of ministerial responsibility to th@®wer House did not develop until the
nineteenth centuryThe House of Lords was superior to the Houseah@ons both in
theory and in practice. Members of the House of @oms were elected in an antiquated
electoral systemunder whichconstituencief vastly different sizes existed. Thus, the
borough ofOld Sarum with seven voters, could elect two members, addciine borough




of Dunwich which had completely disappeared into the seaallend erosion. In many
cases, members of the Upper House controlled tomstduencies, known as pocket
boroughs orrotten boroughs and could ensure the election of their relatives
supporters. Many seats in the House of Commons Vesveed" by the Lords. After the
reforms of the nineteenth century (beginnind 882, the electoral system in the Lower
House was much more regularised. No longer depé¢ratethe Upper House for their
seats, members of the House of Commons beganuorgave assertive.

Modern era

The supremacy of the House of Commons was cleatigbished during the early
twentieth centuryln 1909 the Commons passed the so-called "People's Blidgeaich
made numerous changes to the taxation system irarmen detrimental to wealthy
landowners. The House of Lords, which mostly cdadisof powerful landowning
aristocrats, rejected the Budget. On the basih®fBudget's popularity and the Lords'
consequent unpopularity, tigberal Partywon ageneral electionn 191Q Using the
result as a mandate, the LibeRzime Minister Herbert Henry Asquithintroduced the
Parliament Bill, which sought to restrict the powef the House of Lords. (He did not
reintroduce the land tax provision of the PeopBasiget.) When the Lords refused to
pass the bill, Asquith approached the King and estpd the creation of several hundred
Liberal peers so as to erase enservativemajority in the House of Lords. In the face
of such a threat, the House of Lords reluctantlsspd the bill. Th@arliament Act 1911
as it became known, allowed the Lords to delayllafdsi a maximum of three sessions
(reduced to two sessionsi849, after which it could become law over their objeas.

Thelrish Free Statbecame independent 1®22and in1927the UK was renamed as the
United Kingdom of Great Britain and Northern Iredan

Further reforms to the House of Lords have beenentading the twentieth century. In
1958 the Life Peerages Act authorised the regulartioneaf life peeragedignities. By
the 1960s the regular creation of hereditary peerage digmihad ceased; thereafter,
almost all new peers were life peers only. Moreendly, theHouse of Lords Act 1999
has removed the automatic right of hereditary peesst in the Upper House (although it
made an exception for ninety-two of them on a temrapobasis). The House of Lords is
now a chamber that is, in practice, subordinateédHouse of Commons.

The Scottish Parliamentwas established as the nationaticameral legislature of
Scotlandby theScotland Act 1998and held its first meeting as a devolved legisabn
12 May1999

Composition

At the head of Parliament is the British Sovereihe Sovereign's role, however, is
merely ceremonial; in practice, he or she always an the advice of therime Minister
and other ministers, who are in turn accountabteédwo Houses of Parliament.



The Upper House, the House of Lords, is mostly mguef appointed members (“Lords
of Parliament"). The whole House is formally styl€éde Right Honourable The Lords
Spiritual and Temporal in Parliament Assembléte Lords Spiritual being clergymen of
the Church of Englandand the Lords Temporal beirReers of the RealnThe Lords
Spiritual and Lords Temporal are considered sepdedtates but they sit, debate and
vote together.

The Lords Spiritual formerly included all of thensar clergymen of the Church of
England—archbishops, bishops, abbots and priorsonUthe Dissolution of the
Monasteries under Henry VIII, however, the abbatd @riors lost their positions in
Parliament. All diocesan bishops continued to sitParliament, but the Bishopric of
Manchester Act 1847 and later acts provide thay diné twenty-six most senior are
Lords Spiritual. These twenty-six always include thcumbents of the "five greaees'
namely, theArchbishop of Canterburythe Archbishop of York the Bishop of London
the Bishop of Durhamand theBishop of WinchesterThe remaining twenty-one Lords
Spiritual are the most senior diocesan bishopsketim order otonsecration

The Lords Temporal are all members of BeerageFormerly, they included hereditary
peers, of the ranks of Duke, Marquess, Earl, Viat@and Baron. The right of some
hereditary peers to sit in Parliament was not aatamafter Scotland and England united
into Great Britain in 1707, it was provided thdtggers whose dignities had been created
by English Kings could sit in Parliament, but thegeose dignities had been created by
Scottish Kings were to elect a limited number oéphesentative peers." A similar
arrangement was made in respect of Ireland whemttaon merged with Great Britain
in 1801. But when Southern Ireland left the Unik@dgdom in 1922, the election of Irish
representative peers ceased. By tReerage Act 1963the election of Scottish
representative peers also ended, but all Scoteésiispwere granted the right to sit in
Parliament. Under the House of Lords Act 1999, difdypeerage dignities (that is to say,
peerage dignities which cannot be inherited) autmaldy entitle their holders to seats in
the House of Lords. Of the hereditary peers, omety-two—the individuals exercising
the offices ofEarl MarshalandLord Great Chamberlajnn addition to ninety hereditary
peers elected by other peers—retain their sedkeiflouse.

The Commons, the last of the "estates" of the Kamgdare represented in the House of
Commons, which is formally style@he Honourable The Commons in Parliament
AssembledThe House consists of 646 members. PrevioustyHibuse consisted of 659
members, but the number of Scottish MPs was redimgedhe Scottish Parliament
(Constituencies) Act 200£ach "Member of Parliament” or "MP" is chosenabgingle
constituency according to thE&irst-Past-the-Poselectoral system. Universal adult
suffrageexists for those 18 and over; citizens of the émhiKingdom, as well as citizens
of the Republic of Irelandand of Commonwealth nationgesident in the United
Kingdom, are qualified to vote. The term of membhgrthe House of Commons depends
on the term of Parliament; general electionduring which all the seats are contested,
occurs after each dissolution (see below).

The three components of Parliament are supposkee kept separate from each other; no
individual may form a part of more than one compudnef Parliament. Lords of



Parliament are legally barred from voting in elent for members of the House of
Commons; furthermore, the Sovereign by conventimesdhot vote, although there is no
statutory impediment.

Procedure

Each of the two Houses of Parliament is presidesr doy a Speaker. In the House of
Lords, theLord Chancellora member of the Cabinet, is the officio Speaker. Where
there is a vacancy in the office, a Speaker mayfyinted by the Crown. Deputy
Speakers, who take the place of an absent Lord ¢c@lan are also chosen by the
Crown.

The House of Commons has the right to elect its &peaker.Theoretically, the
approval of the Sovereign is required before thecteln becomes valid, but it is, by
modern conventions, always granted. The Speakdaise pmay be taken by three
deputies, known as the Chairman, First Deputy @teairand Second Deputy Chairman
of Ways and Means. (They take their name from tbm@ittee of Ways and Means, of
which they were once presiding officers, but whichlonger exists.)

In general, the Lord Chancellor's influence as &pess very limited, whilst the powers
belonging to the Speaker of the House of Commoasast. Decisions on points of order
and on the disciplining of unruly members are mhgethe whole body in the Upper
House, but by the Speaker alone in the Lower Hobgeeches in the House of Lords are
addressed to the House as a whole (using the Whtylé ords"), but those in the House
of Commons are addressed to the Speaker aloneg(tish words "Mr Speaker" or
"Madam Speaker").

Both Houses may decide questions with voice votmgmbers shout out "Aye" and
"No" (in the House of Commons), or "Content" andotMContent" (in the House of
Lords), and the presiding officer declares the Itesthe pronouncement of the Lord
Chancellor or Speaker may be challenged, and adedovote (known as division)
demanded. (The Speaker of the House of Commonschmagse to overrule a frivolous
request for a division, but the Lord Chancellor gloet possess an equivalent power.) In
each House, a division requires members to file arte of the two lobbies alongside the
Chamber; their names are recorded by clerks, azid\btes are counted as they exit the
lobbies to re-enter the Chamber. The Speaker dfithese of Commons, who is expected
to remain non-partisan, does not cast a vote exitepghe case of a tie; the Lord
Chancellor, however, votes along with the otherdisor

(For further details on procedure, see the separstdes on thédouse of Lordsand the
House of Common}

Term

Following a general election, a new Parliamentass®on begins. Parliament is formally
summoned forty days in advance by the Sovereigrg 8hconsidered the source of



parliamentary authority. On the day indicated bg 8overeign's proclamation, the two

Houses assemble in their respective chambers. dhar®ns are then summoned to the
House of Lords, wherkords Commissioner§epresentatives of the Sovereign) instruct
them to elect a Speaker. The Commons perform #atieh; on the next day, they return

to the House of Lords, where the Lords Commiss®uenfirm the election and grant the

new Speaker the royal approval in the Sovereigmsen

The business of Parliament for the next few dayissagession involves the taking of the
oaths of allegianceOnce a majority of the members have taken thle imatach House,
the State Opening of Parliament may occur. The 4 d¢atte their seats in the House of
Lords Chamber, the Commons appear at the Bar (inatedyg outside the Chamber), and
the Sovereign takes his or her seat on a throre Sbereign then reads t8peech from
the Throne-the content of which is determined by the Ministaf the Crown—
outlining the Government's legislative agenda foeg tipcoming year. Thereafter, each
House proceeds to the transaction of legislativanass.

By custom, before considering the Government'sslative agenda, a bill is introduced
pro formain each House—thé&elect Vestries Billin the House of Lords and the
Outlawries Billin the House of Commons. These bills do not alstis@come laws; they
are merely ceremonial indications of the poweraxfreHouse to debate independently of
the Crown. After thero formabill is introduced, each House debates the cortktite
Speech from the Throne for several days. Once Hadse formally sends its reply to the
Speech, the proper legislative business of the élonay commence. At once, each
House becomes fully active in appointing committeetecting officers, passing
resolutions and considering legislation.

A session of Parliament is brought to an end byraogation. There is a ceremony
similar to the State Opening, but it is much lesdl-known. Normally, the Sovereign
does not personally attend the prorogation cerenmotlye House of Lords; rather, he or
she is represented by Lords Commissioners. Thesession of Parliament begins under
the procedures described above, but it is not sacggo conduct another election of a
Speaker or take the oaths of allegiance afresthatbeginning of such subsequent
sessions. Instead, the State Opening of Parliaim@nbceeded to directly.

Each Parliament, after a number of sessions, coonas end, either by the command of
the Sovereign or by effluxion of time, the formezirkg more common in modern times.
The dissolution of Parliament is effected by thee3eign, but always on the advice of
the Prime Minister. The Prime Minister may seekissalution because the time is
politically advantageous to his or her party. Farthore, if the Prime Minister loses the
support of the House of Commons, he must eitheignesr seek a dissolution of

Parliament to renew his or her mandate.

Originally, there was no fixed limit on the lengtha Parliament, but th€riennial Act
1694 set the maximum duration at three years. As thquient elections were deemed
inconvenient, the&Septennial Act 171@xtended the maximum duration to seven years,
but theParliament Act 191teduced it to five years. During ti&=cond World Warthe
term was temporarily extended to ten years by A€tRarliament. Since the end of the




war in 1945 however, the maximum term has remained five yédoglern Parliaments,
however, rarely continue for the maximum duratioormally, they are dissolved earlier.
For instance, théifty-Second Parliamenassembled irl997 but was dissolved after
only four years.

Formerly, the demise of the Sovereign automatidalbught a Parliament to an end, for
the Crown was seen as tbaput, principium, et finigbeginning, basis and end) of the
body. It was, however, deemed inconvenient to haweParliament at a time when

succession to the Crown could be disputed. Thugatte passed during the reign of
William 11l and Mary Il provided that a Parliamewas to continue for six months after

the death of a Sovereign, unless dissolved eaflliee. Representation of the People Act
1867 brought this arrangement to an end; now, dsgeim the Crown does not affect the
duration of a Parliament.

After each Parliament concludes, a general eledsoneld, and new members of the
House of Commons elected. The membership of thesélob Lords, however, does not
change due to a dissolution. Each Parliament wihisbembles following a general
election is deemed to be distinct from the one thjgst concluded. Thus, each
Parliament is separately numbered, the presentaRemht being theFifty-Fourth
Parliament of the United Kingdofthat is to say, the fifty-fourth Parliament summad
since the formation of the United Kingdom of Grd&itain and Ireland in18017).
Previous Parliaments were "of Great Britain" or Emfgland.”

Legislative functions

i5érliament meets in the Palace of Westminster.

Laws can be set by Acts of the United Kingdom Ramént. While some Acts can apply
to the whole of the UK including Scotland, duette tontinuing separation &icots law
many Acts do not apply to Scotland and are eithatched by equivalent Acts which
apply to Scotland alone or, sind®99 by legislation set by th&cottish Parliament
relating to devolved matters.




Laws, in draft form known as bills, may be introdddoy any member of either House.
Usually, however, a bill is introduced by a Ministé the Crown. A bill introduced by a
Minister is known as a "Government Bill"; one irdteed by another member is called a
"Private Member's Bill". A different way of categging bills involves the subject. Most
bills, involving the general public, are called o Bills". A bill that seeks to grant
special rights to an individual or small group oélividuals is called a "Private Bill." A
Private Bill which has broader public implicatiosscalled a "Hybrid Bill".

Private Members' Bills only make up about one ghebf bills, and are far less likely to
be passed than government bills. There are thraboae for an MP to introduce a
Private Member's Bill. The Private Members' Ballptds names into a ballot, and those
who win are given time to propose a bill. The Temie Rule is another method, where
MPs are granted ten minutes to outline the casa foew piece of legislation. Standing
Order 58 is the third method, which allows a balkie introduced without debate if a
day's notice is given to the Speaksgtibusteringis a danger, as an opponent to a bill can
waste much of the limited time allotted to it. Hoxee all Private Members' Bills have no
chance of success if the current government opgbses, but they are on occasion used
in moral issues. The bills to legalise homosexyalitd abortion were Private Members'
Bills, for example. Governments can sometimes giteamuse Private Members' Bills to
pass things it would rather not be associated withandout bills" are when a
government hands proposed bills to MPs that winda®ei Members' Ballots.

Each Bill goes through several stages in each Holise first stage, called thigst
reading is a mere formality. At the next stage, Heeond readinghe general principles
of the bill are debated. At the second reading,Hbase may vote to reject the bill (by
refusing to pass the motion "That the Bill be n@ad a second time"), but defeats of
Government Bills are extremely rare, the last b&ntP86

Following the second reading, the bill is sent twoanmittee. In the House of Lords, the
Committee of the Whole House or the Grand Committeesed. Each consists of all
members of the House; the latter operates underag@ocedures, and is used only for
uncontroversial bills. In the House of Commons, Hik is usually committed to a
Standing Committee, consisting of between sixtee &ifty members, but the
Committee of the Whole House is used for importagislation. Several other types of
committees, including Select Committees, may bel,ubat are in practice only rarely
employed. A committee considers the bill clauseslayse, and reports its proposed
amendments to the entire House, where furtherlddtabnsideration occurs. However a
device known as thkangaroo(Standing Order 31) allows the speaker to seldgthv
amendments are debated. This device is commonty wsger Standing Order 89 by the
committee chairman on behalf of the governmenestrict debate in committee.

Once the House considers the bill, the third regdiatiows. In the House of Commons,
no further amendments may be made, and the pas$dbe motion "That the Bill be
now read a third time" amounts to passage of thelevbill. In the House of Lords,
however, further amendments to the bill may be rdovdter the passage of the third
reading motion mentioned above, the House of Lardst vote on another motion "That
the Bill do now pass." Following its passage in ¢i@muse, the bill is sent to the other



House. If passed in identical form by both Housésmay be presented for the
Sovereign's Assent. If, however, one House passefidments that the other will not
agree to, and the two Houses cannot resolve tlsggtements, the bill fails.

Since the passage of the Parliament Act 1911, henvéve power of the House of Lords
to reject bills passed by the House of Commonsbieas restricted. Further restrictions
were placed by the Parliament Act 1949. Under thdidment Act, if the House of
Commons passes a public bill in two successiva@essand the House of Lords rejects
them both times, then the Commons may direct tieabtll be presented to the Sovereign
for his or her Assent, disregarding the rejectibthe Bill in the House of Lords. In each
case, the bill must be passed by the House of Coramab least one calendar month
before the end of the session. The provision dagsapply to bills originated in the
House of Lords, to bills seeking to extend the tlanaof a Parliament beyond five years
or to Private Bills. A special procedure appliesraiation to bills classified by the
Speaker of the House of Commons as "Money Bills"MAney Bill solely concerns
national taxation or public funds; the Speakertsifezate is deemed conclusive under all
circumstances. If the House of Lords fails to paddoney Bill within one month of its
passage in the House of Commons, the Lower House diract that the Bill be
submitted for the Sovereign's Assent immediately.

Even before the passage of the Parliament ActsCtimemons possessed pre-eminence in
cases of financial matters. By ancient customHbese of Lords may neither introduce a
bill relating to taxation oBupply nor amend a bill so as to insert a provisiontireggto
taxation or Supply, nor amend a Supply Bill in angy. The House of Commons,
however, is free to waive this privilege, and sames does so to allow the House of
Lords to pass amendments with financial implicatiohhe House of Lords, however,
remains free to reject bills relating to Supply @axiation, but may be easily overruled if
the bills are Money Bills. (A bill relating to remae and Supply may not be a Money Bill
if, for example, it includes subjects other thatioreal taxation and public funds).

The last stage of a bill involves the granting lbé Royal Assent Theoretically, the
Sovereign may grant the Royal Assent (that is, ntla&ebill a law) or withhold the Royal
Assent (that is, veto the bill). Under modern nasioof a constitutional monarchy,
however, the Sovereign always grants the Royal i{sSehe last refusal to grant the
Assent came irl708 whenAnne withheld her Assent from a bill "for the settlirog
Militia in Scotland".

Every bill, thus, obtains the assent of all threemponents of Parliament before it
becomes law (except as provided by Beliament Actswhere the House of Lords is
over-ridden). All laws are in theory "enacted" lme tSovereign, with the consent of the
Lords and Commons. The words "BE IT ENACTED by fQeeen's [King's] most

Excellent Majesty, by and with the advice and cohsef the Lords Spiritual and

Temporal, and Commons, in this present Parliamesgrabled, and by the authority of
the same, as follows:-" form a part of each AcPafliament (where the House of Lords'
authority has been overridden through the usageeoParliament Acts, the words "BE
IT ENACTED by The Queen's [King's] most Excellengjglsty, by and with the advice
and consent of the Commons in this present Parhiam&sembled, in accordance with




the provisions of the Parliament Acts 1911 and 194@ by the authority of the same, as
follows:-" are used instead). These words at thggnioeng of every Act is known as the
enacting formula

Judicial functions

In addition to its legislative functions, Parliamealso performs several judicial
functions. The Queen-in-Parliament constitutes Highest court in the realm for most
purposes, but therivy Councilhas jurisdiction in some cases (for instance, alsgeom
ecclesiastical courts). The jurisdiction of Parlerharises from the ancient custom of
petitioning the Houses to redress grievances ardbtpstice. The House of Commons
ceased considering petitions to reverse the judgtmef lower courts in1399
effectively leaving the House of Lords as the réaloourt of last resort. In modern times,
the judicial functions of the House of Lora@se performed not by the whole House, but
by a group of "Lords of Appeal in Ordinary" (judoggsanted life peerage dignities under
the Appellate Jurisdiction Act 1876 by the Sovemgignd by "Lords of Appeal” (other
peers with experience in the judiciary). The LoadsAppeal in Ordinary and Lords of
Appeal (or "Law Lords") are Lords of Parliamentt Imormally do not vote or speak on
political matters.

In the latel9th centuryActs allowed for the appointment 8tottish Lords of Appeal in
Ordinary and ended appeal in Scottish criminal matterfieo-ouse of Lords so that the
Court of Sessioecame the highest criminal courtSnotland Nowadays the House of
Lords legislative committee usually has a minimuntwe Scottish Judges to ensure that
some experience @&cots lawis brought to bear on Scottish appeals in civiesa

Certain other judicial functions have historicdiigen performed by the House of Lords.
Until 1948 it was the body in which peers of the Realm It tried for felonies or
high treasonnow, peers are tried by normal juries. Furtheenarhen the House of
Commons impeachesan individual, the trial takes place in the Houske Lords.
Impeachments, however, are now rare; the last iofpeant occurred ih806 There are
currently a number of MPs attempting to revive ¢chstom who have signed a motion for
the impeachment of the Prime Minister, but thid definitely not succeed.

Relationship with the Government

The British Government is answerable to the Hodseamnmons. However, neither the
Prime Minister nor members of the Government aeetetl by the House of Commons.
Instead, the Queen requests the person most likadlgmmand the support of a majority
in the House, normally the leader of the largestypa the House of Commons, to form

a government. So that they may be accountableetddlver House, the Prime Minister
and most members of tli&abinetare members of the House of Commons instead of the
House of Lords. The last Prime Minister to be ad_of Parliament waglec Douglas-
Home, 14th Earl of Homevho became Prime Minister D63 Nevertheless, to adhere




to the convention under which he was responsibléhéo Lower House, Lord Home
disclaimed his peerage dignity and procured elactiothe House of Commons within
days of becoming Prime Minister.

Governments have a tendency to dominate the législéunctions of Parliament, by
using their inbuilt majority in the House of Comnspnand sometimes using their
patronage power to appoint supportive peers irLthrds. In practice, governments can
pass any legislation (within reason) in the Commtivesy wish, unless there is major
dissent by MPs in the governing party. But evethese situations, it is highly unlikely a
bill will be defeated, but dissenting MPs may bdeato extract concessions from the
government. In976 Lord Hailshamcreated a now widely used name for this behaviour,
in an academic paper calleeléctive dictatorship

Parliament controls the executive by passing oectajg its Bills and by forcing
Ministers of the Crown to answer for their actioagher at "Question Time" or during
meetings of theparliamentary committeesin both cases, the Ministers are asked
guestions by members of their Houses, and areexbliganswer.

Although the House of Lords may scrutinise the ekge through Question Time and
through its committees, it cannot bring about thd ef a Government. A ministry must,
however, always retain the confidence and suppbrthe House of Commons. The
Lower House may indicate its lack of support bycéng aMotion of Confidenceor by
passing aotion of No ConfidenceConfidence Motions are generally originated by th
Government in order to reinforce its support inltwuse, whilst No Confidence Motions
are introduced by the Opposition. The motions sones take the form "That this House
has [no] confidence in Her Majesty's Governmentt beveral other varieties, many
referring to specific policies supported or opposgdParliament, are often used. For
instance, a Confidence Motion @B92 used the form, "That this House expresses the
support for the economic policy of Her Majesty'sv@&mment.” Such a motion may
theoretically be introduced in the House of Lotlst, as the Government need not enjoy
the confidence of that House, would not be of #umes effect as a similar motion in the
House of Commons; the only modern instance of sucloccurrence involves the No
Confidence Motion that was introducedlia93 and subsequently defeated.

Many votes are considered votes of confidencepagh not specifically involving the
language mentioned above. Important bills that fpart of the Government's agenda (as
stated in the Speech from the Throne) are genecalhgidered matters of confidence.
The defeat of such a bill by the House of Commaorticates that a Government no
longer has the confidence of that House. Furthezmibie same effect is achieved if the
House of Commons "withdraws Supply,” that is, regebe Budget.

Where a Government has lost the confidence of tbaskl of Commons, the Prime
Minister is obliged either to resign, or seek thssdlution of Parliament and a new
general election. Where a Prime Minister has ces&seetain a majority in that vote and
requests a dissolution, the Sovereign can in theejgct his request, forcing his
resignation and allowing theeader of the Oppositioto be asked to form a new
government. This power however is supposed to bd astremely rarely. The conditions




that should be met to allow such a refusal are knaw theLascelles PrinciplesNote,
however, that these conditions and principles aerely informal conventions; it is
possible, though highly improbable, for the Sowgmeto refuse a dissolution for no
reason at all.

In practice, the House of Commons' scrutiny of @@ernment is very weak. Since the
First-Past-the-Post electoral system is employealdations, the governing party tends to
enjoy a large majority in the Commons; there i®ofimited need to compromise with

other parties. Modern British political parties a® tightly organised that they leave
relatively little room for free action by their MPk many cases, MPs may be expelled
from their parties for voting against the instroos of party leaders. During the twentieth
century, the Government has lost confidence isenbsthrice—twice in1924 and once

in 1979

Sovereignty

Several different views have been taken of Parlidimesovereignty. According to the
jurist Sir William Blackstone "It has sovereign and uncontrollable authoritymaking,
confirming, enlarging, restraining, abrogating, ealing, reviving, and expounding of
laws, concerning matters of all possible denomamesti ecclesiastical, or temporal, civil,
military, maritime, or criminal ... It can, in shordo every thing that is not naturally
impossible."

A different view, however, has been taken by thett&h judgeLord Cooper of Culross
When he decided the case MacCormick v. Lord AdvocatasLord President of the
Court of Sessianhe stated, "the principle of unlimited soverejgof Parliament is a
distinctively English principle and has no counsetpn Scottish constitutional law." He
continued, "Considering that thenion legislation extinguished the Parliaments of
Scotland and England and replaced them by a nelrafant, | have difficulty in seeing
why the new Parliament of Great Britain must inhati the peculiar characteristics of
the English Parliament but none of the Scottishévéitheless, he did not give a
conclusive opinion on the subject. Thus, the qoastf Parliamentary sovereignty
appears to remain unresolved. Parliament has nedegaany Act defining its own
sovereignty.

Parliament's power has often been eroded by itsAst® Acts passed ih921and1925

grant the Church of Scotland complete independencecclesiastical matters. More
recently, its power has been restricted by the ddhiKingdom's membership of the
European Unionpwhich has the power to make laws enforceableah enember state. In
the Factortame casehe European Court of Justicelled that UK courts could have
powers to overturn legislation contravening EU laWhis new power is a breach of
parliamentary sovereigntywhich is part of théJK constitution Parliament has also
created national devolved assemblies with legistatiuthority inScotland Wales and

Northern Ireland However, Parliament still has the power over srdéar which

responsibility lies with the devolved institutionsut would usually ask permission of
those institutions to act on its behalf. Similarly,has granted the power to make
regulations to Ministers of the Crown, and the poteeenact religious legislation to the




General Synoaf the Church of England. (Measures of the Gengyalod and, in some
cases, proposedtatutory instrumentsnade by ministers must be approved by both
Houses before they become law.) In every case rafargoned, however, authority has
been conceded by Act of Parliament, and may bentéleek in the same manner. It is
entirely within the authority of Parliament to, faxample, abolish the devolved
governments in Scotland, Wales and Northern Irelando leave the EU. However,
especially in the case of withdrawing from EU memsh@, the political costs (the UK's
economy and reputation in Europe would most likedyhugely damaged) of such a move
would surely prevent it from occurring. Legally, rkament's sovereignty has not been
curtailed; however, in a political sense, its owrttA have reduced Parliament’s
sovereignty, especially tHeuropean Communities Act 1972 (UKyhich made the UK a
member of the EU.

One well-recognised exception to Parliament's powevolves binding future
Parliaments. No Act of Parliament may be made sefrom amendment or repeal by a
future Parliament. For example, although Alwe of Union 1800states that the Kingdoms
of Great Britain and Ireland are to be united "f@e" Parliament permitted Southern
Ireland to separate into a distinct nation, ltieh Free Statein 1922

Privileges

Each House of Parliament possesses and guardsivameient privileges. The House of
Lords relies on inherent right. In the case ofldwaise of Commons, the Speaker goes to
the Lords' Chamber at the beginning of each neWwaA@nt and requests representatives
of the Sovereign to confirm the Lower House's "urated" privileges and rights. The
ceremony observed by the House of Commons datésetoeign of Henry VIII. Each
House is the guardian of its privileges, and mawigiu breaches thereof. The extent of
parliamentary privilege is based on law and cust8m.William Blackstone states that
these privileges are "very large and indefinitej a&annot be defined except by the
Houses of Parliament themselves.

The foremost privilege claimed by both Houses & thf freedom of speecin debate;
nothing said in either House may be questionechinaurt or other institution outside
Parliament. Another privilege is that of freedoronfr arrestexcept forhigh treason
felony or breach of the peard applies from during a session of Parliamestwell as
forty days before or after such a session. Membéisoth Houses are also privileged
from service ornuries.

Both Houses possess the power to punish breachelsewf privilege. Contempt of
Parliament — for example, disobedience dubpoendssued by a committee — may
also be punished. The House of Lords may imprisomdividual for any fixed period of
time, but an individual imprisoned by the House @dmmons is set free upon
prorogation The punishments imposed by either House may aothallenged in any
court.
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